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Motion for writ of injunction, etc., 
filed September 27, 1965 
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a. Exhibit 1, Decision of Board of 
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b. Exhibit 2, Letter of October 28, 
1960, to Court of Military Appeals- 
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for appeal, June 15, 1965 
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review, July 1, 1965 
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June 15, 1965 


Petition for grant of review, 
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1967 [18] 
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b. Application to Correction Board, 
March 4, 1966, with supplement 
of March 18, 1966 [24] 


Summary of Time Article on the 
"Right to Welch" [24] 


Report of Air Force Examiner [24] 


Transcript, Board of Veterans 
Appeals [24] 


Transcript, Board for the Cor- 
rection of Military Records {24] 


Plaintiff's Motion for Summary Judg- 
ment, filed October 11, 1968 {26] 
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ment, filed October 21, 1968 [27] 


Plaintiff's Statement of Material 
Facts, filed October 21, 1968 [27] 
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ment [29] 
[29] 


Plaintiff's Statement of Material 
Facts, filed February 10, 1969 [30] 
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Order of District Court, filed 
March 


Order of District Court, filed 
June 23, 1969 


DOCKET ENTRIES | 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
ROBERT M, OWINGS 


Vv. 

No. 2381-65 
SECRETARY OF THE UNITED STATES 
AIR FORCE, (SAFOS) WRIT OF INJUNCTION 


Proceedings 


Without prepayment of costs Sirica, J. (wv) 


Complaint, appearance and inability to pay costs, 
Exhibits 1 thru 14 filed 


Summons copies (3) and copies (-) of Complaint 
issued 


Summons, copies (3) and copies (2) of complaint 
issued. Ser 11/14/65. DA ser 11/3/65. 
AG ser 11/16/65. 


Motion of defendant to extend time to answer 
complaint, P&A'ts c/m 12-30-65. filed 


| 
Order extending time for defendant to respond to 
complaint to and including February 1, 1966. 
(X) MeGuire, C.J. 


Objections of pltf to motion for extension of time 
to respond to complaint and motion of pltf 
for default judgment; P&A. MC 1/17/66. 
filed 


Motion of deft to dismiss; P&A; c/m 1/18/65; 
exhibits; appearance of David G. Bress, 
Joseph M. Hannon and Ellen Lee Park; MC 
1/18/66. filed 


Request by pltf that Court act upon motion for 
default judgment; c/m 1/21/66. filed 


Ob jection of pltf to motion to dismiss; P&A; c/m. 
filed 


Genying motion of pltf for default judgment 
and rranting iotion of deft to dismiss 
complaint. (N) girica, N. 


davit of pltf in support of application to 
oroceed without prepayment of costs. 
filed 


otication for leave to appeal without prepayment 
costs denied. (fiat) (N) Sirica, J. 
tertified copy of order of USCA denying petitioner's 
motion without prejudice to filing of new 
USDC. filed 


oltrfr to proceed in form pauperis; 
filed 


ation of pitf for rehearing; affidavit; exhibit 
filed 


opening porceedings for purposes of giving 
(ff an opportunity to seek relief predicated 
a showd that the remedies under 10 
552 have been sought and denied. 
Sirica, J. 


sinal complaint. 
filed 


motion of deft. to stay 
ad ene decision of Air Force 
c rection of military records 
pedi tious hearing and 
: pen nding case; Pia; c/m 
filed 


-oceedings until Oct. 1, 1967; denying 
pltffr. for expeditious hearing and 
ition of long pending case. (N) 


Opposition of deft to pltff's motion to deny any 
further stay post 10/1/67; c/m 6/28/67 
filed 


Order geny ine plaintiff's motion to deny defendant 
further stay past October 1, 1967.) 
res) Jones, J. 


Supplement to deft's earlier pleading; c/m 10/2/67. 
filed 


Request of pltff. for clarification of supplement 
to defendant's earlier pleading"; M. C. 
filed 


| 

Request of pltf. for clarification of Supplement 
to defendant's earlier pleading, Denied 
(fiat) (N) McGuire, J. | 


Motion of plaintiff for immediate hearing. M.C. 
filed 


Answer of deft to complaint; c/m 2-2-638; app of 
Joseph M. Hannon, and Iawrence E. Shinnick, 
Asst U.S. Attorneys. filed 


Calendared. (N) (AC/N) 


Order denying motion of pltfr for immediate hearing. 
(N) MeGuire, J. 


Motion of pltff. for summary judgement, exhibits 
(2) filed 


Motion of pltf for summary judgment statement; 
Pand A, ser. ack. exhibit filed 


Called Asst. Pretrial Examiner 
Stipulation by counsel extending time for deft. to 


nd to motion for summry Sans, to 
luding January 6, 1969. ee 


Yr summry judgement; statement; 
33 M.C. filed 


Opposition of Pitf to Deft's motion for summry 
judgment; statement; c/m 2/7/69. filed 


Motion of pltf. and motion of deft. for summary 
judgment argued and taken under advisement 
(Rep: Duane Duschaine). filed 


Memorandum as to the Genial of motion of deft. 
for summary judgment and the granting of 
motion of pltf. for summary judgment. 
(signed March 22, 1969) (N) Gasch, J. 


Order pranting motion of pltf. for summary judgment 
and denying motion of deft. for summary 
judgment; parties shall submit to the Court 
arguments, memoranda, and proposed orders 
concerning the appropriate relief in this 
case in light of pltf's alternative requests 
in his complaint. (N) Gasch, J. 


Motion of Deft for reconsideration of Memorandum- 
Order filed March 25, 1969; ¢c/m 4/3/69; 
P&As MLC. filed 


Opposition of Pltf to motion for reconsideration; 
c/s 4/7/69. filed 


Motion of Deft for reconsideration, "denied." 
(FIAT) (SIGNED: April 10, 1969) (N). 
Gasch, J. 


Pltfts memorandum in support of proposed Order; 
c/s 5/26/69; Exhibits (2) filed 


granting motion of Pltr for summary judgment 
and denying moticn of Deft for summary 
judgment; remanding cause to Air Fo 

Loard for the Corrections of Milité 

Records; this Court will retain jur 

(N) (Siened: June 21, 1969) 


Notice cf appeal by deft. from order 
1969; copy mailed to Robert H. 
pltf's counsel. 


Notice of appeal by deft. from order of June 23, 
1959; copy mailed to Robert H. Reiter. 


SECRETARY OF THE IGKTHD STATES 
ee (SAPOS), Washington, 


OomE, DISTT oy CUNGEA, WANTON, D.C. aa 
eee ee ce 

1, following requests: 

L. On March 16, 1960 petitioner, then a staff eergeunt in the intted 

SMe a tons pe emenene ee toh sees Oa rere sereacennet 

| oe eer oe eee ree The patitionar herein requests thet this 

| honorable court tecue 2 welt oomundting the Seoretary of the Air Poros to 

| aoe the authority civm hin by Songrees to sanment the freuilence of xs 

\ convictdon, (Title 10, 43. Code, ction 1552, Correction of Mitery Record 

Cisbas inside thereto, "(a) Tho secretary of a sllitary department, under | 

Gate oe ee 

* aoting through boards of civilians of the emeutive part of that xilitary 

(eu 
% iwweossary to correct an arror or remove a injustice,” The procedure ! 

) wrtebLished by tho . cir Forve and detiined by the Snerctury af Defense is dafined | 

| 12 Air Force Regulation 31-3 dated January 2, 1962, "dithoub regard to qualiti- | 

| @itione for remlistomt, or appointment: or resppaintomt, the Seuretary 

* conaerned may reenlist a person in ene ear meron cetera 

to ski payncts under tits eestion relate,” 

a. Tho petitioner requeets that tide henorahle court eeder bis Air 

| Force reagpaintnat and/or petitionse!s altemate reyeste whieh wll be 

| Sneluded in the sicmazy of this petition, | 

j 2. he bani of rymamting this wit iv predicated on 23 ssclged ervers, | 

Meine ee ee 


AOPION HOR UITT OF INJUNCTION, 
PARAGRAPH 2, CONTOURS 


| 
Staff Judge Advocate Oifice in coercing petittona-'s wigneturs ox. 2 withdrawal 
request véiich mlified an earlier petition for appeal to the Untied States 


Court of Military Appeal; Court of +tlitary Appeals failure to act on an 
appeal that was suimiltted ay a timaly app@el to that court by the vetitioner 

i but, thair expeditious action to ignore petitioner's appeal on toe vasis of 

. a coerced withdrawal document that was prepared by the Air Porce Start Judge 
Advocate and adécasoed tnappropriately te the Appellate Nefense Counsel; and 

‘, the United States Air Forces fatlure to concern thewelves with the effect of 
am erroneous conviction on @ ten yaar tuice hmorsbly discharged veteran and 
vnited Stacews Air Porce Spy wo performed cover and above the culi of duty in 
Xorwa (Air Intelliywre)} snd Japan (Specdal Agent, Courtamintallizence). 

' VIOLATIONS 27 CONSTITUSTONAL EICKTS 

\ 3. Article ¥. ‘——, nor Le deprived of life, Liberty, or property, wlth 

out tus process of iw; —." The iir Porce and the United States Court of 


, Hakvasy Apveals Lave violated Artiste Y by felling to reverse tude erroneous 


» Gecdadton sven thougn twenty—thrvo assigned arrow poimt toward peti onam 
' domooence of the charyes, Theos swrers are: 

2) Checks dnvolved in allegation: covers gexbling losses sufvered at club 
which had won $15,00.00 fr wi Vaw patitconey aad checks xsiclag up these 
allegations repmssembed a fiw oy thts $19,000.00 Loss. oyaloe ta of 
Aumrloan Goveswwst., Voluora II (i949), Page 69, “dwt Lianults, 

out the imited States coming coutracts are declare invalid an’. ucmitorceable, 
Gonsejuentiy — as no civil action can be brougi, the wens wine! Mata an 
action agains che loser Yor the stake, altbewsh in cou fatten Wie. the loser 
‘nas voluntarily paid iis loasoe to the wimer, the loser Js casbled te rocors 
sacn losass,” 

Tae Abe Force ‘Girl of Review attempted to discolor the truth of wat 
happens! Go tile clus i: Japan ines we operating an uncontrolled and 
itiegal vambling establiolemet. This js contiraed ‘Dy tian deciaion 
(oebit #1 ~ Original Only), dated Septer>ur 30, 1960, Page hy Last 


TF OS gota ge Mee PE AA Y Keone’ Seat ea ena PT CL Tc waoha ab, 
> SN ee 


Se@rterice, "MN)302..99 was reitted by the bank to the accused," The Court 


‘artisl record clearly indicates petitioners heavy losses to ithe club and 


: i 
|| MorIOM YOR WRIT OF INJUNCTION, Re Y, OWING v, SEC. OF THE USAF SUsnbs 


| 
| PARAGRAPH 3. (1). CONTINUSD 


the fast thet this $388.89 went to this seme elub in payment of gasbling 
debts along ith $825.00 vaich was borrowed from the Itasuke Air Base 
Credit Union, Fulaoka, Japan, However, Like all of the reviews thet have / 
been held in this case, false inferences have been made vhille discoloring 
the truth in an effort to make petitionsxye sotions in Japan appear 
criminal, Petitioners original oppeal witch was timely filed on October 
28, 60h Cacisat # 2 Original Only) gove Anto sone datall exylaining 
errors concerning the translated Courtaartial records money deposits to 
the banky and other errors, ) 

ANOTHER PETITION FOR WRIT OF INJUNCTION AGAINST! 

Ttaguke Air Qase Non-Comissioned Officer's Club 

APO 929 

C/O PH, San Francisco, California 


o e©N o@ a Fk ww dD HF 


vr 
° 


Tt is hereby requested in this motion that the above named club be 
ordered to reetitute the petitioner $3500,00 lost in slot machines alone 


' 
H 
| 
| 
' 
{ 


from Jamiazy 1959 through Septenber 1959, witch losses are nade a peruanant | 
record in the Court Martial $-19197. It 4a hereby alleged that ganbling 4s) 
‘legal in Anerican Wilitary Clube and only prevails overseas because of | 
loose control witch permitted this club to operate an ueoontrolled gambling 
establishnent designed to its nesbere. 2 


Winder our systen of goverment, the citisen shroad is as mich entitled to 
his rights as the citizen at home." DURAMD v. HOLLINS, & Blatch, 451, 45h 
(1960). | 

Petsttonar was a cacher of the «lub and wanders about the Ate Forces right | 
to try a club mmber under the circunstances of theses losses, In the 
| 


} 
i 
{ 


definition of Civil Liability, Paragraph 3. (1), Page 2, Line 21,22,23,82h, 
“Throughout the U.S. gaming contracts are declared invalid and [menforee- 
ables, Consequently - as no civil action can be brought, the winner camot 
mintain an action against the loser for the stake—," 

There 1s a question of legality of gambling at oversea clube and the 
petitioner has proof that this club was oparsting an uncontrolled gazbling | 
establishuent at the tine of his losses, (NOTE: This proof is available 


{ 
MOeTON POR wat? OF GWURCTION, i. sy GOINGS v. SO, OF THE USAP 9-14-05 | 
' 


PARAGRAPH 3, (5). CONTINUED 
! 


upon demand amt by the Itasuke Air Baso Newspiper and steteamt by Base CO, 
Colonel Daniel diva, nade after petitioners losses. AUICLE IV, Vonsidtut> 
fon, Relations of States. SnClION 2, Rights in one state of citizens of 
snother. CLAUSE 1, - “The citisens of each state shall bo entitled to all 
srivilegas aid tuanities of citizens in tho several states." 
Ervors to bo urged in the transcript to prove uncontrolled gamblings are: 
a. one check fo $500.00 made up ane count of the cLiegations when noranl : 
club policies ct alisted mon & 1100 Clubo is a 325 chock cushing facilitys. 
b. slot lnachinessc. monte curlojc, monte carlo bingoje, roulette; f, dice 
ganesy and gj use of club stewcixie to handle checks (gaming contracts) in i 
“ho club oo wall as other moiners a a the use of club’ 
the voter genes. (NOTE: An investi;ation subsequent 
oreved this club to be opemting an uncontrolled 
estabiishment and becouse of the Mndings, $2 slot michines and 
» yon (dollars) slot soclvines vere resoved fram the club. Slot 
macitines are 4llegal in Jzpan but operate ut Hbitary baves et the cost 
better rolstions with the Japanese who are not in favor of having this 
form. of | gomb: reir country. Mexte carlo bingo ms alno taned down 
The podutt of constitution wislotiea hero is the airnon are not protected 
of their constitet dos waen the Air Force Courteartisl authority 
sen vroseexto Its saabors and ushold the erroneous comvicticus on charges 
braed on offenses that would mot be trisble in the Unitiot Jtates but soem 
ingly stand becuse of their ability to suporass the tout. of mrbterea that 
oceur ub oversec rolitarcy insta:lations). 


orl aoe 


AOTICLS Dt, Geneated) Uke SU SRATSD AICHTS OF THs PEOPLE whan a ten year 
tice honorably discharged veteran ond U.%. Spy or any citixen for that 
or ine to be on *he defensive leat he be subjected to erroneous and 
Srauduwbnt sessecubion by an tsency of the government, it is time that the 
authority delegated that ogency by Congress be scrutinised. It should be 
coniidvered a right that a goverment agency such as the U.S, Air Force 
should not sususe this authority wrongfully and te the detriment of one 


of its henbers in prosecuting this member an frivolous if not completaly 


NOTION FUR WRIT OF INCUNCTION, 2. 4. OVINGS v. Sv. OF THE USAFI-UY=65 


PARAGRAPH 3. (5). CONTINUED 


orroncous charges. It is belioved that the vrhvers of thc constitution neank 
‘or this artdele to be 2 "common sense article” dosigned to protect a citizen 
agninst the very type of action that the petitioner has suffered at the hands 
of the Air Foree who semed dedicated to cet a conviction at any cost This 

4p proven by this Mfth assignmat of errors (5) There eee shown in 
the record of trial and this point is stressed ss being one of the more Aes 
ant elesonts to constitute a reversal because the recore does not royeat does 
not show an intent tovenmnently or vasporarily defraud, It wis requested that 
LY the Court of Military Arpeals Sediod to rewerse this case thot eee 
Sidney it Yates (Illinois) be notifies to vhat part of tho courtonstial proved, 
4ntent. ‘Thia vas nct dono, “umm for Court-!hrtial, Yoge “He A, Intent. (a). 
Cenoral. - In certain offenses, such as larceny - srecific éntent 4s NeCascarye. 
‘CM, Charter XVIT (1) Lesner Included Offense. ~ In approving only 90 much of 

a finding of guilty a5 involves a lesser included offense, a1 eljannte of the 
offense imtended to be approved should bo cleurly indicated in the statemmt of: 
anproval. In the ascignaent of errors (5) Ae The defense counsel, at the tine 
of trial expoursied the fact that petitioner was either guilty of larcony or not) 
muilty and averred that thure could not be a lesser included oftense nade 
avainst the petitioner because tho procedure of losses incurred had been the 
anne for 8 nonths during vhich verted the petitioner lost $10,000.00 from his 
stateside bank account. “Ci, U.S. (1951) Page 31, Chapter VI (3) Lesser 
Included Offenses "Lf the alleged act of the accused would not oder any oim | 
suastances he an offense, th mere addition to the specification of words 
Copang 2) acmenristions in vovitionerts case) importing crbuima ity will not 
dn itself convert the xct into an offense. (HOTE: Petitioner vee erroneounly 
charged with seven specifiextions of larceny and the Defnse counsel pointed out; 
during the courtenttial that thera could be no finding of guilty, of o lesser : 
included offense, howwer, the Hoard of Review obviously seaing that there 
mula be no larceny involved = viclated the HCH and the petitioners constdtute | 
joni rights by norely adding “wrongi'ul, appropriations" to the findings and 
apyroved the sentence, The facts cre in this case the petd toner éid not have | 


a fair trial and no intent was proven. 


| 
=o nee) 
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MOTION FOR ee OF INJUNCTION, xO, Re Ye UiINGS ve uC, OF THE USAF 


PARAGRAPH ie Cotten) (2) | 


i 
(8) TUG (28) TO AINTLE oUPLESATION, SeveRNCS IS ADS 0 SXTBIT THREE(3) 


TMplaswnt to Putiifon for Apel filed 2 ryropdantely 2¢ October 1960 with 
ALMiaovit", Violations of potitioner:: Canstitutsonsl eens in a of the 

first LO Ausignaant of Svrers is covered by the Due pereses of Las Amendcaent 
put particular .t+ontion ts culled to Assignee Error 3 12, ASTICTE VE, ® In 
ell eri:tual prosec tions, the accused shall enjoy the right to a opeedy and 
vablic trial, by an Sarastiol june." Tho netAtdoner did not have a sneedy 
befal bub langedahed in Jnzan for 6 zonths for a Special aE and 
was only bathed after Congrecnman Pronk Ay Stubblefiald (Ky.) An ndired Ol 

carmdiag the uaisacsenible dels. 


19) IOUT (03) ORIG EORONS, REFERENCE TS MADE 10 SXTBIT 4 5, Petition 
fos Geent of Review cated 1 dryly 195 from A, pellate Defense Counce! to the 
Ueoe Court of “MUdbary Apperis. the Appellate Defense Courmel covers Error 
) %B adbte wall ani it is omy nocensory to add that petitioner es again 
culjected to a viointion of lis constitiwtional rights ARTICLE Vi, i" In all 
crltinal prosecuidens the accused sht LL enjoy the right ——to be confronted 
with the witnesses igainst din. 

UIAEY OP VIOLATION AS PORPMINSTO CANTY=THRES ATBICNEO ERORS PREVIOUSLY 
Tomiots DY ATA MoaCE LAWYER Soarne AnD ME NITED STATES COURT oF MILITARY 
APHUAISe SUMMARY ! 

ARTICLE WV Civil Rgl.te. “=—lo ‘tate shall cake or onfores any low 
idol SluALL abetdse the privileges or Lecunities of citdzans of the United 
2og wor ohil2 wy 3into de rive ay versen ot life, Lberty, | or property, 

Glinuub due prsycesa of Lau, nor deny “o any person within its jurtadiction 

ne egual protection o. the las. | 

De vet dene: har not only been subjected to an erroneous courtemartial 
Lub every aclevt of the chain of avents in this nattor is indicative of 
cuwtlitiva csvore oxicting in this case to the extent that it io prejudicial 
Oo bho petitioner, Tho first seven (7) pages of this writ have een devoted =| 
tw aiploininy how be Ale Force erroneouly courtemartialed the petitioner and 
uhen ignored his rlesdings for justice. The reminder of this writ will show 
further 2rcudulence uhich is hoved to be a basis for obtaining this injunction, 

{ 


(7) 
=e nee 


Spite! POR GRIT OP TRVUNGYION, GM OWDEIS ve UeSedeFey S800 OF ReLy-b5 


iSGIN VAMAGHAIT Je 


IN OBTAINING “ITIL. (Ql STATSGNT TO RALT PELTPIONtS APYEAL TO TH 
Ue, COURT OF ALLITARY 1.P. ALS. 
he Petitionerts original appeal was fled October 28, 1960 (See Exibit 2)! 


| 

i 

t 

CHARGE: GUERCION Used BY AIR FOLuE STAFF JUDGE ADVOCATE, THAVIS afb, CALIF. | 
i 

i 

{ 


Petitioner has reiterated again end again to the Secretary of the Ady Forces 
the U.S. Court of .dlitary Appeals; and the Office of the Judge Advocate Gene~| 
ral, United States Air Force that this appeal war vithdrasm by use of coercion. 


by she United itubes Air Fores attorney, Captain Donald =. Weight (See Exdbit | 


6). Putitionsr brought up this matter to the Ai: Force in a lettor dated a! 


Septeaver 1962 (ree adbit @) but was denied action by lecter of 9 Nov 62 
Crdbit 9). The following affadvit was sent to tho Secretary of the Air 
Force: On October 22, 60, petitioner subaitted a timaly appeal to the U.S, 
Sourt of “Llitam Appeals from the Solano County Jail, Fairfield, Calif, The 
court dud not act on that appeal in «ccordance with law but used 2 coerced 
withered statenat uhich was cam up by Captain Weight, dated 4, Nov $0, as 
a itis ts ignore an a peal that had been directsd to the court by the 
etiitionwr,! The so-called “ttharawcl" whieh wa: prepared by Captain Weight 
Len alectrie tyommiterjidentifie: petitioner us ttaft Sergeants 
as qldsassiad to Avpel Late Defense Counsel and wi dated Nov 4, 60. The 
soak which was prepared by the petitioner wes prepared on :1n old standard 
Solano County Jail wetch had no electric type- 
a3 2 civilten sith a jadl aidreso and no military 
Lowen because potitiones knew he had bean discharged cn etober 1,, 
5> was addressed to Judges Paryjuson, Lobtdiuer, & Quinn ane the fact dag 
wabitioner vag in Solan Comty Jail on November 4, 1960 and was not released 
slened the coerced statucent for the Staff Judge Jdvecnte of Travis 
ASS who wis uonieul:ting pecttionsr's release tarough Lintson with Solano Co. 
effielals idth on if-couse, "if you sign the withdrawal, on rly rolease trom! 
your DeI suntence sight be arranjed in order for you to got to YAssouri and 
dove your lmertago." (see Mdbit 13) If the petitioner believed he had no 
basis for Gppeal as the withdrawl stateuent indicated, would he have appealed 
a 25 Uchoter 60 (“ee Edb’t 2)7 If retitioner wunted to withdraw that A. 
4gu't it Tikely that he would have sent the vithdrawal to the sons place he 
pent ths avwel? The petitioner ¢id mot aand the «dthdrawil, It was coerced. 


5. SALSIFIDO -CDICAL RXNER'S REPORT, STANDARD FORM S@ (Eactbit 7) 


(8) 
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MOTION POR WRIT OF INJUNCTION, RM, OKINUS v, SEC. OF THE USAP GUnés 

PARAGRAPH 5, CONTINUED 

CHARGE: FALSIFICATION OF STANDARD PORM 68, R/PORT OF MEDICAL EXATUATION 
DATED 30 AUG 60 by CAPTAIN LEWIS H. MILBURN, USAF, HO, FMD 


Attention im ealled to Exibit 7 which is an actual copy of the Repoxt of 
Medical Examination falsified by Caphain “ilburn to discharge petitioner vd 
out conpensetion for service connected disahilities, On August 12, 1965, | 
petitioner filed a clain to the Air Force conceming this claim (See Kxibtt 14) 
but the Air Force has ignored this petitdon. Petitioner entered the United | 
states Air Fores on January 4, 1951, near the beginning of the Korean Conflict) 
at voich tine he was eighteen years of age and was eamined as being in 
perfect condition as evidenced by the back side of his Report of Hedieal mm 
ination which listed hie physical profile ass P (1); U (1); L (1) H (L)s 2B (1)3 
$ (1). There were ro notes of any serious or significant medical history at 
this timo. Mt other tines when petitioner was dlocharged to remlist and his 
phyaical condition was worse, he had to obtain waivers lest he would not have 
been able to re-enlist, In 1953 and 1955 whum petitioner was honorably dis 
charred, it ws necessary to obtain waivers for his condition, The physical | 
of 30 August 1960 te frautulest and so falsified for the purpose of discharging 
an Air Force Disabled Veteran and former U.S, Spy without the benefit of 
retiresent pay or severence pays GI Bill for Retraining; hospitalisation in | 
Veterans tospitals for service connected disorders. (See Edibit 1, for full 
details concerning this claim), The petitioners meatal state was questionahle 
EE | 
the testimony of the Record of Trial in Judge Advocate General's Offies, ACK 
S-19197, which verifies that petitioner lost $3500.00 in slot machines alone. | 
aide Relea ae ae ee 
esi arene of re eats ieree ee re 
was hospitalized for a medical nonepsychiatric problem, the Ae Foros izpoced. 
an Air Force Base Psychiatrists report which was prejudiced against the | 
patitioner and likevdse falsified, Reports by Dr, Leff, Veteran's Hospital, 


| 
Newark, Now Jersey, Federal, Bureau of Prisons are contrary to the further 


\ 
falsified data roported by the Air Force in their Post Trial Interviewin | 
an attempt to mar the ecmplary record of a ten year veteran who had not had j 
as mich cs an adzinistrative reprimand in ten years of Air Perce service, 
De fda go some of tah svn th te act cane | 


“OVLON FON WRIT OF INJUNCTION, RM, OwEMGS vo SEC. OF [his USAF We Li05 


' 
' 
\ 


CHARGE: COURT OF MILIYARY AVPAALS FALLES JO AGT ON PITITION OF OCtusER <3, 
1980 ke THEIR HECENT DSVIAL OF THAT PEETCION OF JULY 29, 1965, AXD 
ASAIN ON AUGUST 23, 1965 Was PREJULICED AGAINST THY ACCUSLD(ExLuT? 10) 


Air Force st the tine of the arvuusous conviction. 
4 


jh these constitution.) viclutions hive oeen repeated avain and again, 
L of ildtary Appeals (COMA) 2adled to ast on original ap;eel a3 sub= | 
v5, 1960 bul. this court was quick to act on a cocrced ulth- 
of Novenber 4, 1960 which was not evon addressed to the court as 
(Seo Uxibits 2 & 6) (Sea Page 8 "Coercion"). dir 
Fooce seviews have Linewlse bven crejuciced against tha peti ouer ind coi 
letaly devoid of ablitary and constitutional Law as well as personal rights. 


Cueats Caw eulins cvuldag is shew: in: axcludt lO tated dug <3, 1905 yo 


otitiom: is forced to takes nw advice offered by Colonel foysuhowskl in 
tou ave, of course, Love bo eotata e civiltan atiomey ct your 
for the srosecution of any further etforts you uay desire in your 
the petiidoner couss mo veusating himsalf dn this case and prays 
rout will weight tho eviuence. Atiuntion is drawn to tle original 
eyes shown in J,vckud Courteormtdal Order No. 20 (Kidbit 12) dated 27 June 
eo Qe comataiy devodd of association of what occurred at this 
nfrolled susbling establiciaadt and the cusrges itso fall to wontion the 
vat they were for checks Gram on petilionss's own name identifying hin 
fatedy a3 @ jyecial Arent os the Urited Stctes Air Force clase he had 
‘loyed aimoot ten years without as much as an aduinaistrative roprdaand, 
witdones begs the court. for widerstanding into comon logicd! 
jour veteran with aa Guecplury record write & chuck og lids owt 
da hs own name, Sou: bis ou bank, for en amouwt thit barely copra 


i Luo mantis pay, wth any cidatiil intent? (See Kdibdt 12) Anotoor notiog 


is tiled in conjunction «th chis motion and is ede for an order as indicated 
on vaye 3 of thle sotion, Lines %20, 
Sac tns CE BETITEONER*S NILITA RECORD 
7 The follodng ic a resume of petitlonens military record: 
mes Robert tanon Owings  Uornt January 7, 1932 Paducah, Kembucky 
tigh School, Paducah, Kentucky Wo Juvenile kecord, Christian & Boy 


Scouts (5 Youra, Ur. Asst Scoutuaster), Part time Deputy Jailer, Paducah, Ky, 


MOTION FOR WAIT OF INJUNCTION, RM, OWINGS ve Six, OF THE USAF eee 


CHARGE: (SEE EXIBIT 3, ASSIGNED ERROR (11) PROSECUTIONS ARGUMENTS ; 
GATION HERE PXEJUDICED AGAINS? THY ACCUSED) EXIBIT 5, PAGB 2, PARA, : 
3. 3, THe THEAL COUNSSL MADE IMPROPER AND PREJUDICIAL ABGUMNT wi: 
REBUTTAL TO DEPENSS'S MITICATION Re 92, 93 


MILITARY RESUME PARAGRAPH 7, CONTINUED 


Entered USAF: 4 January 1951 at Owensboro, Ky. Honorable Discharge 18 May 53 | 
Purpose of 1953 Discharges To accept Air Intelligence Assignaent to Korea 
Honorable Discharge 2h Nov 1955: eturmed to U.S, aver conpleting 15 months | 
{ 
din Korea with the Air Intelligence, Graduated from the Yale University 
Se re ee eae 
i 
1 
| 
| 
| 
' 
| 
t 


Superior Character ifficiency Natings in Korea. 

Entered Office of Special Investigations: July 1956 

Became Special, Agent, OSI: 2 Noveaber 1956 Top Secrot Clearance | 
lionor Graduate (Japanese) for Air Force at Army School December 1958 


o or 29 oO Fk & ND KF 


w 
° 


Counter Intelligence in Japan froa Dec-mber 1958 until October 1957 when 

Court-Martial was being erroneously prepared, 

July 19592 Good Conduct Medal with 2 loops 

NOM: There wa: not one derogatory piece of information in petitioner's 
background but the trial counsel vicloumly attacked petitions 
veracity even though putitioner had been one of the OSI's most trust= 
vortiy and productive agents as a reault of his fluency in languages | 
and his dedication to duty. : 

8 The Air Force Judge Advocate General Office has answered petitioner's 
petition for a new trial with @ stutenent that petitioner is not entitle! to 
a@ new trial because of the time lapse since the court-martial, 18 nas requests 
@d on 15 June 1965 in petitioner's supplement to original petition, that i¢ 
the Court of itilitary Appeals did not reverse the findings of the 1960 Court~ 
Screteale icbanbipaietat amen ben lasecine  tseretChofeciale-coveabed ext pesivotcole 
formrded to Congressman Sidney 2, Yates (T1linois) and the petitioner. The 
Judge Advocate General did not nor could act do this because intent! was not 
proven. The petitioner vas not) proven guilty, beyend/ressenablel dust andi? 
there/uas anything to doubt, then, 4t walla have been to aout 4f,thereluas 
grounds tor any type of action against tho petitionsr, (See Exibit 3» heai.gned | 
irrer (5) rage 2). It x21 be requested that an alternate be offered to the 
Secrotary of the Air Force, 4, @, to reappoint petitioner or grant hin a new | 
trial on the basis of recent 1965 denial by the U.S. Court of Military Appeals,' 


(4) -15- 


USAF RL SS 


r 


“S7vYON FOR WRIT OF ThICTLON, oo Seiten Sil. OF THs 


SHHAS 2), BHARDS 


huss ard Uwenty thrve (23) assigned errors in the Court-artial that 


i this ten (lO) year veteran sud gooner U.S. Alr Force CountemIntelligence 


careos} cost him hie wile, children anu euctdonal stability and was 


winging nia to federal confineawmt for real charges 


vende 


doe for 


connected with the Air Force Court=vartial but wilea occurred out | 


10s cash 4 


pw eiitdonurta inability to we ich the puychological pressuces of having 


Vive with « conviction that he “id kot const, The facts in tis case aret | 


> LVS 


(1) The Courb-urtial wus fraadul ant; (2) The reviows have suppressed the 
3) Tho uddeal Officer felvified the Keport of vedical Foouskastien at 


She 


(hj 2 Tawe advocate vanersl in failing to honor 


epiliun cunt (aj eho hay 
‘or’ New Titel on tha busis of time lapse when the Court of idiitary 


nts Lhlegally ignored pouitdioner’s appeals of 23 Uetober lyod and did not 


tg) 
sok, at the cape until July 1465 is grounds for petildone. vuiny granted 


he donands of this muvion tor writ of injunction. The circuustances of 


“its comviction ueve been unbowrssle and wlaoss cost peticloner ais iife on 


or ahh of Lhe reasons weplaine?d herein, the following deuands 
ye . 


two oceaploas. 
alr Forces 
Unated stales Air Foree or New isd 


osses, Severuwe pay, & raysual for service 
subilities that heave not bean t care of 
rau'o Adidnistrabion dentes tres 


Govrection of ecordis in event Settlusent ts wade without de. 


f fo . ’ 
Oe 
cel nN (Laniy 
le Pps NLT 5-Ci4. 
» foscrtmil Island 
advo, California yo73i 
Qe £2 ae 
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_ _—— 


worn on Unis L7th day of Septanver 1965. 


aw 


The pevitioner nerein certifies that he is without ae and requests that. 


4 


is Sox s arat of injuncuica be Sled in form panpartig” od 
~. 


tee , py Gur , 
Rpbort M. Onduyrs Y 
Sub: opibed ay Swoom to ms this 17th day of cereus 115. 
My Fes NL Sei clo 
VEE i SAE cea 
5 SAN P25n, CALIFGI 
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EXHIBITS 


[The following exhibits are reprinted at the 
pages indicated. ] 


Exhibit 1, Decision of Board of Review, September 30, 1960. 


See page 34. | 


Exhibit 2, Letter of October 28, 1960, to Court of Military 
| 
Appeals. See page 44. 


Exhibit 3, Supplement to petition for appeal, June 15, 1965. 
See page 56. | 


Exhibit 5, Petition for grant for review, July 1, 1965. 
| 
Exhibit 6, Letter of November 4, 1960. See page 47. 


See page 64. 


Exhibit 8, Letter of September 21, 1962. See page 50. 
Exhibit 9, Letter of November 9, 1962. See page 53. 
“Exhibit 10, Order of Court of Military Appeals of August 
1965. See page 71. : 
Exhibit 11, Special Court-Martial Order No. 20, June 27> 


1960. See page 31. 
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UNITED STATES DISTRICT COURT 
‘FOR THE DISTRICT OF COLUMBIA 


ROBERT M, OWINGS 
Plaintiff, 
Vv. | 
SECRETARY OF THE UNITED STATES Civil Action 
AIR FORCE (SAFOS) a 
c/o United States Courthouse No. 2381-65 
Washington, D. ¢. 20001 
Defendant. | 
i | 
MOTION TO DISMISS 
Defendant through his attorney, the United States Attorney 
for the District of Columbia, respectfully moves the Court 
to dismiss the complaint herein for lack of jurisdiction over 


the subject matter. Incorporated herein and made a part here- 


of is a certified copy of the records of the Denaz tment of 


the Air Force relative to plaintiff's court martial proceedings. 


/s/ David G. Bress 

D G. ESS | 
United States Attorney 
/s/ Joseph M. Hannon | 

JOSEPH M, HANNON 

Assistant United States Attorney 


col Ellen Lee Park ; 
N LEE PARK 
seas eae United States Attorney 


(CERTIFICATE OF SERVICE OMITTED J 
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i CHARS SHEET 
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Itazuke Air 
ACCUSED (Leet name, 
material.) 
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FORGa ay URGE (TT the accuved rt Gare PAY PER MONTH | 

}- member of any armed force, atate other appro, te Bs a aa 
description showing that he ja subject to military» c a EeeLn d {paste i$ 

Jrse.) District Office 47 (Corrie 10 FA OR QUARTERS | ° 220.008 

: : So {ALLS VANCE (MCA, » 


€001st Special Investigation 1 Seno Ceaeay 
Pacific air Force, APO 929 . |ROREIGN ouTt © 16.00} 


United States Air Force \ , 
rere Ly 236.00| 
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thom ! | 
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18 May’ 53'" ULAF 
November 55 Ui aF 
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front 


Justice, Article 
be net forth numerically, 
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eee ce | erence een rine 
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ant 
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Before me, the undersigned, authorized cy law to administer, ¢ oaths in cases oif this 
character, personally appeared the atove- med accuser this, “2 day of Zi4t 
1940, and signed the foregoing charges aac specifications under oath that he is ja pere 
son subject to the Uniform Code of dil:tary Justice, and that he either has personal 
knowledge of or has investigated the matters set forth therein, and that the same are 


trye in fact, to the eat of his knowledge ard belief. | 


DONALD W. BREWER 
iO Ql C { » Pee CO a ae 4 Captain, USAF 


SIGNATURE . GRADE AND ORGANIZATION OF OFFICER | 

.6143rd Air Base Group 
Assistant Administrative 
CHico 


OFFI L CHARACTER, AS ADJUTANT, SUMMARY court, ETC. 
(HEM, 29, end Article 30 and 136) I 


Officer administering oath must be a commianioned offscere 
net Ee 


ate 


OATE 


I have this date informed the accused of tie charges against him (CH, 2241), 


Doge res SIE exe 


THEODORE WANSLEY, Commarhe tees arom LT Cot ,USAE.DO47. 6001st$2Sq,PACAF 


SIGNATURE GRAOE ANO ORGANIZATION OF IMMEDIATE COMMANDER 
SEE GRAOe a0 OnGaniZATION OF MEDIATE CommanDeR ; 
| 
Eeadous sors, l46rd tir Baso Gros 870 929 2. Jonuory 1960 
DESIGNATION OF COMMAND OF OFFICER EXERCISIN. PLACE DATE 


SUMMARY COURT=MARTIAL YURISOICTION 


The sworn charges above were received at_C! % hours, this date (HCH, 33d). 


‘i 


« 
i 
, 
t 


2 FES 1960 
PLACE bare 
Referrcd for trial to the_Specig:. courtemartial appointed by» Sno sn rd 


ae oe a es 


Groups 220 929, deted 


19 £0, subject to the following jeg 


een See SOS set ES 


‘thre officer 
wh LGN? TARE, GRACE, AND OFFICIAL CAPACITY OF OFFICER SIGNING 


a eT 


ee sere tuner erestas Tee 


I have served a copy hereof on wach of the above-named accused, this 2741 iday of 
Is 


19 csc, 


ee) 
SIGNATURES z 


Yynen an appropriate commander signa personsily, in - able worce a 


structions which may be included in the indorace** 1 .ferencys for trial, « MCM, 33;{1). If none, & 
ae ane ey meee SON AAS . 
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beet Carers hana ae oe en aD | 
* ae may be appropriate fur use unless 


eens sented antennas ene meena 8 tH 
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S Peewent such eect 
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we fC] Tre ACCUSED PIAS NOT SEEN Gi reREO! PUNISHMENT UND 
co 


Z 
of £ J 
ar, oe 
Fe re 
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Gratuar OF ACCUSED 


by summary court 


AnD NOT WAVING BEEN PLR | 


CNTKG AUTHORITY. 


————eeS— 
OF PREVIOUS CONYICTIONS CONSTOERLO 4 
75o(2)) 


DATE 


J 
DHATURE 


pasent with 


AND ORCANI Lae 


NEL XSCORDS IN > : "ICTION. 


mEDTONSISLE FOR FT O'S 4ECCRSS, SIONATURE 


ity, will be attached on sepurate pases. 


[ 6 J Army-Admin Con Japan, 


DADQUALILES 
41ST 4.0% DIVIZICN (PACAP) 
UNITE) SCATES ATR FORCE 
APO 994, Sen Francisco, California 


SPECIAL COURT~MARTIAL ORDER) 27 June 1960 
NUMBER 20) 


Before a special court-martial whick convened at Itaguke Air Base, Japan, 
pursuant to Special Order Number Gel, weadquarsers » 6143rd Air Base 
Group (PACAF), APO 929, 1 February 1960, as amonded by Special Order 
Number G2, sane headquarters, 1:. Marca 1950, was arraigned and tried: 


STAFF SERGEANT ROBERT M.OWINGS, 4F1540458, United States Air Force, 
District Office 47, 6001st Specizl Invessigaticn Squadron, APO 929, 


CHARGE: Violation of the Unifora. Code of ‘Glitary Justice, Article 121, 


Specificstion 1: In that STAFF SERGEANT ROBERT M, OWINGS, United States 
Air Force, District Office 47, 6COLst Szuclal Investigation Squadron, : 
Pacific Air Force, APO 929, did at Dtaiuie Jie Base Administrative Annex, | 
Jagan, on or about 16 September 1949, 1a." itery Paymony Certificates | 
~ue 62 $50.00, the properiy of tn: “teurke Air Base, Non=-Commissioned 
“3 Open Mess Fund. | 
Specification 2: In that STAFF SSuCINT RUSERT M, OWIDIGS, United States 
Air Forces, District Office 47, 60I1s% Ez: e241 Tavestigation Squadron, 
Pacific .ir Forse, APO 929, did as Ivauute Air 3ace, Japan, on or about 
18 Sepzerber 1959, steal Military Faymeat Certificates of a value of 
$200.00, the property of the Itazuke Air Base, Non-Commissic:.ed 
Officer’: Open Mess Fund. 


Specificstics 3: In that STAFF SURGEAN! RCBERT M, CWINGS, United States 
fir Force, District Office 47, 6C0lst S3.cial Investigation Squadron, 
Pacific sir Force, APO 929, did a, Ltagiks Lim Vacs Administrative 
Annex, Japan, on or about 22 Septomaer 1959, stual Military Payment 
Certificates of = value of 25.00, the :uoperty of the Itazuke Air Base, 
Non-Commissioned Officerts Open Mi: 352¢{ 


Specification 4; In that STAFF SERSUAN? 2OSDRT Me OWINGS, United States 

Air Force, District Office 47, 6021s Spx: stad Investigations Squadron, 

Pacific ..ir forse, APO 929, Sid at <2 Aly Dase Administrative Annex, : 
Japan, on or about 21 Sestember 1559, steal Miiitary Payment Certificates | 
of a vah:e oF 3500.00, the prope: ty of tie Ttasuke Air Base, Non=Commissioned 
Officer's Open Mess Fund, i 


Specificetion 5; In that STAFF SURGEANT ROBERT M, CNINGS, United States 
Air Fors., District Office 47, 6001st Szeind Investigation Squadron, 
Pacific Air F @, AFO 929, did at Ttaguke dir fase Administrative Annex, 
Japan, on or esout 22 September 1050, sto:1 Military Payment Certificates 
of a value oF $25.00, tho Property of the Itaguke Air Base, Non-Commissioned | 
Officerts Open Mess Paicip2 oF Tas Wiolt apvie: Ts wae oF Bos AL YL ay | 
‘This order notuerelk: ela e be resus of 
triad And Action OF ihe Goave sing we bo ity on 
th chuw 


FOR THE ACOCH /OV0C..1)5 CIKEDAL | 
5 Wi 


Japan, 


ant SPAPP 
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Payment 


Base, 


idcdinistrative 
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wee be 


confined 
f airran 


ZS AIR FORCE, 


2econlnN gs 


soning authority. 


Lng a 


SPCMO 20, Hq 41 Air Div (PACAF), 27 dvr. 6) (Contd) 


record of trial is forwarded to The Jvéyo Advecate General of the United | 
States Air Force for review by a Zoard of Review. Pending completion of | 
appellate review, the accused wil! se icaisferred to the command of the 
Commander, Fourth Air Force, Haziiivon zir Force Base, California. 
Signed 7. RB. Milton s 
Typed T. R. MILTON 

Brigadier General, USAF 

Commander 


FOR THE COMMANDER 


ef oh 


JOAN A. SCHSVITZ 
Captain, USL? 
Assistant Chief, Administrative Services 


DISTRIBU UTICN : 
1 - SSGT ROBERT M OWINGS 
1 - LTCOL DONALD E VENTRISS, 60:3 AB s3,°170 929, Pres 
1- eee NELVIN W MATHES, Ha 6:43 AB Go, &P0 929, TC 
FRANK D BOREN, Hq 6143. AB Go, 420 929, DC 
re 4ir Div, APO 994 
6143 2B Ge (SJA), APO 929 
DO 47, 6001 OSI Sq, APO 929 
Pers Off, DO 47, 6001 OSI Sy, APO $29 
nm Orr, Itazuke AB, Japan 
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, Ltazuke 43, Japan 
(S335, Hamilton AFB, Calif 
C (Supp Sve Div), 3800 “fork: St, Lenvexr, Colo 
USL? (AFCJA) Vash 25,°Lu 
DA (PY Gea), Wash 25, 10 
P (4FCAS-60), Wash 25 5 Wg 
on 4F Aud Br, 3800 York &:, Tenver, Colo 
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PRMOMUUP 


‘PAR TMEND OF THE ATR FOKCE 
OF THE JUPGE ADVOCATE GENERAL 
DaEGe 


Board of : United States Air Force 


Chariman, PAWLOWSKT, and BARNETT, Members 
Judge advocates 


19197 30 September 


hist AIR DIVISION 


Sentence adjudged 16 March 
1960 by SpCM convened at 
Itazuke Air Base, Japan. 
Approved sentence: Bad con- 
duct discharge, confinement 
at hard labor for three (2) 
months, forfeiture of $42 
per month for tne three (3) 
months and reduction to air- 
man basic. 


counsel for the accused; 
Baker and Captain James Taylor, 
unsel for the United States. 


The Accu lead a ruilty to seven specifications 
alleging larceny by ch but was found guilty as charged. 
: i n petween 16 and 22 September 1959, 
ated $350.00 in amount and all were by 
i Itazuke Air Base, Non- 
un The sentence, as approved 
2.60 per month for three months, con- 
rree months and reduction to the 


The accused in his request for appellate representation 
has assigned four errors, the first being, that: 


"The competent evidence of record will not 
sustain the findings of guilty on larceny. 


The evidence adduced at the trial which is necessary to 
recount for resolution of this case revealed that on 2! Septem- 
ber 1959, the accused sent a telegram to his bank in Utah 
directing that from that time payment on checks issued) to the 
Itazuke Noncommissioned Officers' Open Mess Fund be stopped 
but that all others be paid. On 22 September 1959 accused 
sent another telegram to his bank directing that they refer 
all checks to maker, maintain a $50.00 balance and wire him 
the balance by American Express. The bank complied with his 
request on 29 September 1959 by remitting $3884.99 to him by 
wire. Each of the checks involved in the specifications herein 
was identified by an official of the bank who testified by depo- 
sition that the checks were returned payment stopped in accord- 
ance with accused's directions in the telegram of 2 September 1959. 
Although the accused contended he withdrew the stop order of 2 
September 1959 in a letter to the bank dated 14 September 1959, 
this official testified the only instructions the bank received 
in connection with accused's account, which are relevant here, 
were the telegrams of 2 September 1959 and 22 September 1959. 
Between 2 September 1959 and 29 September 1959 when all but $50.00 
of accused's checking account was remitted to him, at no time was 
his checking account balance less than $850.00. The accused 
admitted uttering the checks in question but denied that he in- 
tended to permanently or temporarily deprive the Noncommissioned 
Officers' Club of its funds. He explained the telegram of 2 
September 1959 directing the bank to stop payment on Noncommis- 
Sioned Officers' Club checks as being applicable to checks other 
than the ones referred to in the specifications. The reason he 
stopped payment was that he had suffered extensive gambling losses 
and his bank had informed him that his account was in unsatis- 
factory condition. He testified further that on or about 14 Sep- 
tember 1959 he deposited $825.00 in his checking account and at 
the same time instructed the bank to honor all checks as he then 
figured he had enough money to pay all that were outstanding. 

In addition, he made deposits of 480.00 and $240.00. However, 

none of those funds were for the purpose of paying the checks in 
Question. On 12 or 13 September 1959 accused wrote to his in-laws 
urgently requesting a loan of $1100.00 which they were supposed 

to deposit to his checking account. They had loaned him $750.00 
on 26 May 1959 and $1150.00 on 18 June 1959 by making deposits to 
his checking account. The accused testified that there! was no 
doubt in his mind when he wrote the checks in question that his in- 
laws would have made the deposit prior to the time the checks in 
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question would have reached the bank as his in-laws were well-to- 
do and would not let him down. He was not informed until about 

1 October 1959 by a letter from his mother-in-law that the ex- 
pected loan was not granted because they "just couldn't see [their] 
way clear to send any more money" due to "a great many obligations’ 
of their own that they had to meet and that they could "only do 

so much”. 


In larceny by check, the proof must establish the elements 
of common law larceny. Since larceny committed in such manner 
is larceny by false pretenses, the proof must show that the ac- 
cused did, with fraudulent intent, make a false representation, 
and that upon the inducement thereof, the victim has given up 
his property {ACM 12710, Bell, 22 CMR 3). Proof of these matters 
is necessary to show the taking of the property and its wrongful 
nature. The theory of the prosecution's case was that the accused 
obtained the money by false pretenses at the moment he issued 
each of the checks to the payee knowing that they would not be 
paid on presentment as he had on 2 September 1959 instructed the 
bank not to honor checks drawn to the other of that payee. The 
foregoing, if accused's testimony that by letter of 14 September 
1959 he directed the bank to resume payment of Noncommissioned 
Officers Open Mess checks is not believed, amply establishes a 
wrongful taking. In People v. Khan, 182 P. 803, 41 Cal. App. 393, 
it was held that a'false pretense was established where the check 
was issued after instructions were given to the bank to refuse 
payment, the effect being the same as if the defendant had not 
sufficient funds or credit with the bank even though actually 
there were sufficient funds on deposit. In CM 354514, Ferry, 
9 CMR 493, reversed in part on other grounds, United States v. 
Ferry, 2 USCMA 326, 8 CMR 126, petition denied, a Board of Review 
observed that accused's actions in ordering his bank to stop pay- 
ment on his checks. and therafter writing checks on the account is 
just as reprehensible as if he had drawn checks on a non-existent 
bank account, or upon an account in which he had insufficient 
funds. We recognize that in Ferry the accused was convicted of 
wrongfully and dishonorably failing to maintain sufficient funds 
for the payment of checks upon their presentment for payment 
while in the case at hand the offense alleged is larceny by false 
pretenses. In either case the effect was to pass an instrument 
as one which will be paid upon presentation when the person ut- 
tering it knew it would not be paid. 


There was direct evidence only as to one of the checks 
that it would not have been accepted had the accused made 
known the fact that payment had been stopped. However, the 
utterance of a check by the maker to the recipient implicitly 
guarantees that the check will be paid in due course by the 
Crawee bank in the) absence of the conditioning agreement 
between the parties and the bare utterance of a check com- 
prises such a representation, prima facie, upon the part of 


=e [6] 


the maker (Aen 11442, Stewart, 21 CMR 689, petition denied 
21 CMR 340). 


Failure to prove beyond a reasonable doubt the wrongful 
&n acquittal. The 


3, 


instructions was c 


The accused's credibility is to be determined in the 

Same manner as that of other witnesses (ACM 11275, Nelson, 20 
CMR 849, and other cases cited therein). When confronted with 
a factual dispute involving the credibility of witnesses, a 

Board of Review relies heavily on the trial court's determina- 
tion of such question (CM 356194, White, 6 CMR 424). Without 
going into unnecessary elaboration, we take cognizance of the 
fact that accused's testimony was in several aspects conflict- 
ing and something less than convincing. 


© his account, 
in question because 
It appears to us that 
intention to have 
sufficient funds i for the payment of the 
checks upon due pr Not only was this not the! prose - 
cution's case, but in fact it was the prosecution that brought 
Out that accused's account from 2 September to 29 September 
was sufficient to pay all of the checks in question and that, 
on 29 September 1959, $3884.99 was remitted by the bank ito 
the accused, 
The prosecution sh 
of 2 September 1959 res 
the Itazuke Noncommis fficers Ope 
59 directed th 
This evidence was c 


We note that 
dispatched after at least five, 
in question were uttered. Since ks here were 
issued after the 2 September 1959 stop order which we find was 
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in effect time the bank returned the checks unpaid 
pursuant to such instruction we are not re- 
quired to >C whether a st 

would amount 

it would amor 

the 2cceused when he uttered the checks had an 

stop p =nt on them on the theory that his intention was 

an existing fact rather than relating to an intent to do some- 
thing in the future. The authorities are divided on this 


question. We have found no military cases which establish a 
precedent. 


carefully examined the evidence and find that it 

yond a reasonable doubt that the property in 

was obtained fraudulently. Whereas there is 

on that accused's testimony had a tendency to 
rmative defense to the element of fraud or deceit, 
wo must emphasize that the prosecution's case was not predicated 
that there were insufficient funds on deposit 

of these checks on presentment in due course 
bank. Consequently, only so much of the accused's 
at 
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ed to the existence or nonexistence of the 
September 1959 constitutes a defense to the 
) By the same token, the portion of accused's 
3efense with regard to his efforts to borrow money from his 


nonsive only to the element of the offense 


moO 


to the nature, permanent or temporary, of 
The affirmative defense of mistake of 
onably raised by the evidence. 


echo’ of obtaining the property by 
or iy aecerdance with Article 5l(c), 
Military Justice. Neither the prosecution 
equested 3 rional instructions. We find 
to be both correct and adequate to cover 
ably raised by the evidence. The form of 
specifically approved 
CMA 389, 29 CMR 205. 
convinced beyond 
to permanently 
>ver, We GOO, 


permanently 


ons been successful in 
from his in-laws and we 


f belief. In short, we 
the checks, he intended 


eventually to make them good. His manipulative behavior, in our 
view, is that of an individual who resorted to worthless checks 
to temporarily relieve his financial difficulties rather than 
that of one who uttered worthless checks with no intent to ever 
redeem them. Accordingly, we find the evidence is sufficient 
in law and fact to support only the findings of the lesser in- 
cluded offense of wrongful appropriation. 
| 

The other three assignments have been specifically treated 
in the staff judge advocate's professionally competent post- 
trial review. The reviewer's discussion of those assigned errors 
is generously interspersed with persuasive authority for the con- 
clusion that the assignments are without merit. We agree. 


In view of the foregoing, the Board of Review sets aside 
so much of the findings of guilty of each specification of the 
Charge as exceeds findings that the accused did, at the time 
and places alleged, wrongfully appropriate money of the sums 
and ownership alleged, in violation of Article 121, Uniform Code 
of Military Justice. 

Left for consideration 1s whether reduction of the findings 
requires reduction of the sentence. We have taken into account 
all of the circumstances surrounding the offenses of which the 
accused was found guilty, and being mindful of his previous good 
record, we find the sentence to be, nevertheless, appropriate. 


| 
Article 66(c) having been complied with, the findings of 
guilty, as modified herein, and the sentence are 


Affirmed. 


/3/ Russell Kresslov 
R 
/3/ Harold I. Pawlowski 
ROLD I. PAWLOWSK] 
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UNITED STAVES ) ACM § 19197 | 
Vo 


Staff Sergeant ROBERT M. 
OWINGS, AF 15 440 658, District 
Office 47, 6001st Special 
Investigation Squadron. 
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4 November, 1960 


Appellate Defense Counsel 
AFCJA-24, The Pentagon 
Washington 25, D.C. 


Dear Sir: 
| 

It is my desire tha: my Petition to the Court of Military Appeals 
for Grant of Review of the decision of the Board of Review (ACM S- . 
19197) be withdrawn and I regues: that you take appropriate action to 
that exd. | 
: | 

Prior to making th:s decision and preparing this letter i have 
consulted with Captain Dorali E. Weight, a qualified lawyer, en this 
matter and Iam familiar With m y rights in the premises. 


My reason for withdvaawiay .ray Petition is: 


"Tam now satisfiec. that no legal grounds for an appeal exist." 


Very truly yours, 


Ss, { Wfach. LO 
ROBERT x OWINGS. Soa Shoat 
AF 15 440 658 


AFCJA-24 


ACM S-19197 8 November 1960 


Mr. Robert M. Owings 

c/o Office of Staff Judge Advocate 
Headquarters 1501 Air Transport Wing 
Travis Air Force Base, California 


Dear Mr. Owings 


Your request for petition to the Court of Military Appeals in 
the above styled case, dated 28 October 1960, with a copy of 
your letter of the same date addressed to the Court was received 
® November 1960. Before any action could be taken to file your 
petition with the Court of Military Appeals, we received your 
request of 4 November 1960, requesting withdrawal of your peti- 
tion. In view of your latest request, no action will be taken 
to file a petition on your behaif. On 10 November 1960, your 
thirty-day appeal period will expire and the decision of the 
Board of Review will become final. 


Sincerely 


PETER PORTRUM Cy to 
Lieutenant Colonel, USAF USCMA 
Appellate Defense Counsel 
1 Atch 
Cy ltr to Mr. Proulx 


AFCJA-24 

ACM S-19197, Owings 

| 
Mr. Alfred C. Proulx 

Clerk 

U.S. Court of Military Appeals 8 November 1950 
Fifth and E Streets, N. W. 
Washington 25, D.C. 


Dear Mr. Proulx 


Per your request I am enclosing correspondence pertinent to 


the above-styled case. Included also is a copy of the decision 
of the Board of Review. 
| 
| 
Sincerely 5 Atchs 
1. Req to Pet. 
PETER PORTRUM 2. Withdrawal Req 
Lietenant Colonel, USAF 3. Ltr, SdA; | 
Defense Counsel 1501 Ain Trnspt 
Wg 
4, Cy Bd Decision 
5. Cy ltr to Owings 
Cy to 


Robert M. Owings 
c/o SJA 
1501 Air Trnspt Wg 
Travis AFB Calif 
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AFCJA-24 


ACMS 19197 

9 NOV 1952 
Mr. R. N. Owings 
95 Cooper Street 


Trenton 10, N. J. 


Dear Mr. Owings: 


Receipt is acknowledged of your letter postmarked October 29, 
1952, which was received in this office October 31, 192. 


In view of the fact that you have been discharged from the 

erviees and that your court-martial has become finaljias a 
result of completion of appellate review under the Uniform 
Code of Military Justice, you are no longer entitled to 
representation by this office. Accordingly, this office has 
no further connection with your case. 


You are, of course, free to retain a civilian attorney at 
your own expense for the prosecution of any further efforts 
you may desire in your behalf. = 


Additionally, if you feel there has been an injustice, you 
have the right to apply to the Board for cVorrection of Military 
Records for consideration of such matters. I am enclosing 


two copies of DD Form 149, which is the application form for 
Such action should you so desire. As you will note in the 
explanatory material on the reverse of this form, various 
veterans and service organizations furnish competent counsel 
without charge for assistance in processing such applications. 


Sincerely yours, 1 Atch 
Two cys DD Form 149. 


JOSEPH E. KRYSAKOWSKI | 
Colonel, USAF 


Chief, Appellate Defense Counsel 


UNITED STATES COUNT OF MULITARY APPEALS 
WASHING TON, D.C. 20642 


CLERK OF Tae COURT 


Junc 2, 1965 


The Judge A 


Room 5C33 


:2s v. S$/SGT ROBERT M, 
‘AF 154.0658), ACM S-19197 
Doccet No. 18, 667 


On October 28, 1930, Stiff Sergeant Robert M. Owings, 

Unived States Air Force, wrote : letter to this Court indicating 

, desire to appeal his ccurt-c artial conviction, As the Court 
had no record of an appeal in tuis case, o check was made with 
the Ofvice of the Judge Alvoca« General of the Air Force and it 
was ascertained that the ocizi cf the above letter had been 
recvived by your office. sere: fter, in a letter dated November 4, 
1960, addressed to Appe lice Uc fease Counsel, the accused 
indicated hisidesire to withdr:.s his petition, On November 8, 1960, 
Appellate Defense Couns:i, Lis. tenant Colonel Peter Portrum, 
wrote a letter to the ace. sed, 1 2¢py of which was sent to this Court, 
indicaiing that in view of his dus.rz to withdraw the petition, no 
action would'be taken to :ile a +:ticion on his behalf, On the same 
daie, November 8, 1960. }.icuieiant Colonel Portrum sent to the 
Court the request to petiiion, ta. withdrawal request and a letter 
from the Staff Judge Advocaic, idicutenant Colonel Turk, at Travis 
Air Force Base, Califor:.ia. 


wember 7, 1962, and again on 
requested the Court to re- 
open and review hi $e suc.’ the circumstances, the Court 
feels that it would be pi resbls . inccused were assigned 
counsel to protect ai igh: iazvy have in the premises, 
have directed me to forward 


Maj. Gen. Robert W. Minss June 2, 1965 


copies of the above corresponce ice to you so that you may assign 
appellate defense counse. to the czse to perfect the accused's 
petition, Copies of the above corr ‘pspondence are enclosed algo 


for use of appellate gove :nmert counsel. 

In connection with ‘his mater, I talked via telephone today 
with Colonel Robert O, Follman, Chief of the Appellate Defense 
Division, to advise him ¢f the circumstances surrounding the case 
and to inform him that the enclosed material would be sent to the 


Air Force without delay. ' 
| 


In addition, Iam sunding  erewith the original record of, 
trial in this case which we received from the Air Force on May 19, 
1965, It would be appreciated if this record of trial were returned 
to the Court after appellate defense and appellate government | 
counsel have had an opportunity so use it in connection with the 
filing of the respective pleadings in the case, 


Your cooperation in this matter is sopreciatedt 


Sinc Bie yours, 


ag DOE 


FREDERICK R. HANLON | 
Acting Clerk of the Court 


Encls. (2 sets) 

1 - Copy of Owings' ltr te Court dtd Oct. 28, 1960. 

2 = Copy of App. Def. Coansel Ite so Owings dtd 8 Nov. 1960, 

3 - Copy of SJA, Travis AFB, itr to JAG dtd Nov. 1, 1960. | 

4 - Copy of Owings! ltr tc App. Dei, Counsel dtd 4 Nov. 1960. (withdrawal) 

5 - Copy of Owings' ltr tc App. Def, Counsel dtd Oct, 28, 1960), 
stating desire to appeal and t> have App. Def. Counsel appointed. 
Copy of App. Def. Coarsel Ite vo Clerk of Court dtd 8 Nov. 2960, 
with enclosures, 

~ Copy of Owings' ltr to Court dtd Nov. 7, 1962 asking Court ' to 

re-open his case, 
Copy of Owings! ltr to Court dtd Sept. 26, 1962 een his 
desire to appeal. 

9 - Copy of Owings! ltr to Court dtd May 6, 1965 asking Count to 
re-open his case, 

10. Record of trial in Ovings' case. 
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ths U. S. Court of (Glitary Acca it is requested that the defense 
counsels use the errors snclous: rerein as well as those lista in the 


petition to the bcurd cf Review and those in the original petition 


ysoals in presenting this. case before tho 


: Es ene 
Robert M, Owings, 4-L077!-3iL 
Box # 7, Te: I 

San Pedro, California 


Lubplencns to Putition for Appeal s‘iled agi re:dmavely 23 Octesor 1960 


£01 S-_9197, Owings, Robert M., SSgiz, aP 1: 140 658, 15 June 1965 
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3 £0 WHONGFUL APPROPRIATIONS wictes Bes) a 
“WES CAS WHICH ARGUED THAT THERS COUZD £3 Kd 
= Ss Tr: CLUDED OFFENSE COME: TDs ‘ a 2 GUELTY OR NCT GUILTY OF Lien: rN, Was 
i 2 COMIMATLEY THE WORDS OF LT,. DRESS 30 Oi. 


".3 0.5.1.8 RECOMMENDATION THT THE G)UST DESCHARGE THE PETITIOUT2 Bais Ee 
SJA TO GP.A CONVICTION AT ANY C2ST J!) IT IS THE PETITIONSRS ELE? OH 
2 VEE ELEINTS OF PROOF WAS O:MPi0MI!5D 10 .FRICT PETITIONERS DIE WINGS 
COST. 


“A. Se TO THE TRIAL, PETITIONS Wiss AZME) TO SIGN FOR ACTION U> aR 39-26 x 


239-17 (I HAVE FORGOTTEN ‘ZHIC: BI? DICLINED, I? SPFEES E 
ene THAT FSTITIONERS DISCIIARSE 1h :3 TSS ONG’ GOAL WHICH THD © 
QLlGX—=D TO AFFECT. 


> = = TS ARGUMENTS OF LIS] MADE TURIN: IHE GRILL WHICH ST0rS0D THs shee Jan “28 AND 
703 ‘OccsSzON EOTH ‘COUNSELS JEFI Ti COURT BXCEFLY £0 A GOURT SSNSER 1. 5 OVER- 
aes SAYING SOMETHING LIKE, "IEtS GUILTY, Lat'3 cst TS OVER WITH*. 
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ae SEARY SOrTas” BECO U =i FuNORABLE SAEED IS S22 SESVICE 

5 WEES E HE HOD PERTORMOD MESIZLINMLY DY MANY CAPACTTISS, ; 


T23 TLDSICUTIONS ARGUENTS AT eras FOUNT INDICATED THS DSTERMIN! ATION OF TG SIA 
TO APsSoY FETITIONSRS DISCIUMAE al Ay COST, 
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VSED TO CREATE AN UNFAVOR:. Bo: LLGE OF “HE PETITIONER AND FURTHER FULFILL THe 
SJA's DISIRE FOR 4 wrens Gl at .. Se 


3, SUBSEQUENT REPORTS NAUE 22 UNTOSLACHISTS AT TRAVIS AFB, CALIFORNIA (30 Aug éc 
(GO KOT REPEAT DO NOP OUAFZi9 THIS 7SYCHIATAHC REPORT). NELTHER DO REPORTS’ 
MADE BY THE VETERANS ! Ii, HWESARK, NEM JERSEY OR THES FEDERAL 
CORRECTIONAL INSTITUPION, LON203, C/LIVORNIA. 


C. THIS UNFAVORABLE PSYC: Livalc & “ORE WAS NEVSRTHELESS USED BY TES SJA IN THE 
POST TRIAL INTERVIEW $5 FURS os }UDNCE AGAINST THE PsTITIONSR. 
* 


THERE IS STILL A QUESTION AS TO THE MENTAL ST. OF THE PETITIONER DURING THE PERIOD 
OF ZIS DESTRUCTIVE = ae ITsZ'RCS ALF. BASE AS EVIDENCED BY CONFLICTING MEDICAL 
SEPORTS med THS FACT THAT PSTICIONSR WS WORKING UNDER UNDER UNUSUAL EXDTIONAL 
Fee IX THE = PERPORUANCE OF HS AIR FORCE DUTIE: AS 4 COUNTER-INTELLIGENCE AGENT 

F THE O.S.I. IN JAPAN. . 


THE ABOVE FACTS ARE A PAR OF TE RiuconD IN a PSYCHIATRI TC REPORT MADE ex HE 
VETEREANS ADMINISTRATION-AP MOVARI, NEX JEXSUY. 


PHE CIRCUMSTANCES OF HAVING ‘0 LIVE WITH AN ERRONEAOUS CONVICTION IS iiARKED BY 
THE CONTRAST OF PETITIONSES B10 10UR eae HIS RELEASES AS wes MPARED TO HIS 
HONORABLE BACKCROUND PRIG2 TO HI? SERVICE AND HIS Bo YEAR MILITARY BACKGROUND. 


Baines TONER secs IN CIVIL CONFINEMENT :T THE TIME OF HIS PETITION TO COMA ON APRX 


tic 
OcT 60 AND HAD NO APPELLATS? ZS SCOUNSZL TO WORK IN HIS BEHALF EVEN THOUGH HE 
THE PREPARATION OF HIS PZTITION BUT WAS 


<D ASKED THE SJA OFFICE FOR iELP T 
SSATED. 


tus SEPERATED FROM DEFENSE COUNSEL :-) HAD PRESENTED PETITIONER DURING TRIAL AND 
“ILS UNABLS TO CONTACT HIM SECAUSE PSITTIONER WAS IN STATES AND DEFENSE WAS IN 


tr 


TUCTING PETITIONERS INTEREST BUT ONLY IN 
o: CHARGES THE CONCERN BY THE SJA AT TRAVIS 
ARPADA! IT IS ATTACHED SHOWING HOW 
ie ‘CK WAS NOT IN HIS EEST INT “2EST AND 


(18) iS AVIAL 20 COMA IS FURTHER INDICATION OF TESIR 


T PAVURIBY iN PETITIONER'S BEXALP, 


MOTS: ALL OF THE ABOVE IS CONCLUSIVE 2vipEiCi OF FRAUD ON THE PART OF THE SJA AND COURT 
are J22i THE SJAtS ACTION IN OBTAINS} 4. STATEMENT OF WITHDRAVAL DATED NOVEMEER 4TH, 
2950, HalcH see 2OTED UFON I:MEDIaTiLy IS #4 GOD INDICATION WHERE THE SJA WAS INTERESTED 
med rr = WITH MY CASE. (‘THE STATRAENT Ane NOV 4. 1960, WAS ACTED ON NOV 8, 1960, BUT 
= SR PETTTION BY THE DEFEADEN SU3Mi TE) oc? we op i960, HAD EVIDENTLY NOT EVEN BEEN 
Sey Fa) THE COURT. IT ALL EVIDENCES ‘T=: iam “AIR FORCE EFFORT FOR A ae AT 
—* CCS? AND CONSTITUTES FRAUD AGATIS?T ‘TH:. iS! arr =, MERITING A NEW TRIAL UP ART 73,UCM,: 

OX A REVERSAL LAY PAGE 176, PARSCRAH 109, uieiis ND 4. HEAPPOINTMENT OF THS PETITIONER 
XN THE USSF UP TITLS 10, Ue S. CODE,, SECTION 2552. : : 
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It is important to tryst psychological effects of the 
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“tions made against the petiticrr in Letodez 195%, six months prior to the 
sviurssemorsial and one year prior te the bit conduct discharge, When this dneic. 
vesurrod, potitioner was a Special fyent of tre 0.5.1. Counter-int elligeack in Jz, 
and the first repercussion wes tho rersval tren agent status in October 1959 wizteh 
automatically cost the petitioner $4'7.)7 por gonth and represented punishrent thot 
was dealt imnediately that petitioner vis 195 2dle to appeal, (HOTS: An E-5 Special 
agent drow, 377.10 rations and 37.00 moathiy elvitssn clothing allowanee, \With this 
incident, petitioner was returned to rezulir B-5 status where, rations are only 330.00). 
Above this, petitioner was also face: vith -. rife wdtnout a job for approxinatoly one 
year prior to his discharge before Ris servi :e was terminated in October 1950 with the 
Spproval of his discharge by the Soa:d of fevdew, Complications during this period 
were as follows: 5 '5 


i 
(1) Wife rctured to the United Stet-= e:zrecting 3rd child » petitions: wes 


confined three (3) months i: the ita: uke stockade, Japz 16 Mar |60 through 
3l May 60) as a results of tie “ONT: Sart ial, 


(2) Financial wrries which were scmpi lected ny oetition e2rlier Conduct when ~ 
he lost 910,000.00 to the Inazike 220 Club aad the +7 0 monthly pay reduction 
which cane from losing his i.coat st2tus, 

(3) : ed with allegation: ude irticle LP] whieh petitianer lmow to be 
ore being recomnenaed: for dis th irge by the 0.5.1. when setitioner nad 

most fluent caucasian Jarenese/Nerezn linguist and one of the O.S,I.ts 
Guctive countersintel!izeron agents. 


PS4s 


(5 Mige started siting for divocce after she returned to the United 3 


vhere was extreme mortal a grash in having te live sith the above 
ng in an idle state, | 


; 5 
from whe: date throush May 31, 1960, 
iduys} duxing which period he lost 60 pounds 
With Ais rslzess from the stockade therd was not a 
¢ this fore> agen; 30 petitioner was faced with idleness 
depressive act of e:cassive dri nicing since petitioner was now 
Seperated oso: his family who had returned t: “ih: states while he was in the stockade, 


th Jy 1959 - petitioner was returned tc chs :tites where he was assigned to a cctachzont 
&o Tiis APB, California, that was made up cl mea vho were awaiting the fink] dccision 

of <5 of Revic::, Here again - tirere war ro responsioility given the petitioac= 
besccse urivs st Pravis were interested in per:ar.ent personnel and this detathmer: of ne 
Wee'y -3re Ov less allowed to hang arour-i in ai icle svete. The officials at: Travis sold 
probodiy net aware o? the difficult crisis thi: these mea were facing and failed to un¢gon. 
vtend vnc nec? of these men to be kept busy. ‘his id’enass was bad enough for persomnel . 
mio hoe decn guilty of the offenses @#s charged out it was multiple punishment for petitione 
uno had been charged with a crime of moral tucpltade (larceny) that he was innocent ofee 


| 
J02 of these things wore condusive to f.rcher dsidcdn: and excessiveness in atcohol which 
isd to pcbitioners arrest in Sentember 1960, ex-l nis coniinczont at the Solano County Jail,” 
sctsiiolia, Californie, for driving a velichs vhrlu uncer the influsnce of alcohol, ‘The 
resesicusr wea in a non pay status as a rust of the courts-martial and could not pay the 
wine .. Ls was forced to 1 muse an imposition upon his family. 


ep tnn age itioner decided to lay out tho fire vile é 
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a 1980, prior to the oi 
-. and burdened with wor al ome petitionor twice att-mricd to take 
c.2 2afe0 ond ws pitali i avis IFB bospite “ is 
cobnvortlated by the Mon rm G.cal report, SFP ES, dated 39 25: 60: 


lef Continued Zrow SP &8, Lien 73. 
Proiseat trowle slecping., etirioites te nei vousness, 
‘sossive worries due to persona Sens. (See attached Consultation) 
wwiS trouble attributed to ax 
sive drinicing past three rirths 


-vvoupted suicide on 2 occasion3. Last th mé 2ccurred this morning. 


Hq. Wilburn, 
H. HOLBURN, r. Mo 
TRe soo.e infomation 


aft adavit to explain petitioners montel 
Gccin vhis peri 


while still confined at the Soleno County Jail, petitioner recoived 
from Travis Ai'b, Califeonis, where he hed been Ciscsharged as an 
14 Oct 60, Fetitio:er i: iavely tulephonically contacted 


tacted tho SJA at 
ed for eo ani. " mse to Bile a timely setition to COM. Tho 
i 1sSr~ned vo Travis and thet they cowld not 
wr, to the best of bis abi Sty, potitions 
Se Court of — Appe2 


Spy ocdmately- 28 Oct 60, s 
> id hay hit there was grounds for 
a+ 


watain the Jay, 


Gsslovancs 


rr tet 


Rowicete the mental anguish vsiivdoner sus suffering iron, wile in confine 
2 County Jail, he ao novice fxon tho court in BLocnticid, i353 to 


Nov 40 for divorce s:cceus! nes egainst him and wes acvised that hi 


his 
> would result ina firal decree being issued givins las wire full custody 


- HILL rOn, 


tev se Sgein telephonically sought hel> ir this matter from the Air Yorce ot Trevis 
4 vw EOSed that they could not adcvise yetitioner but it was averrca by the “sta 
us. chat yotitioner might bo able t> e+ to Missouri in tims for tho preceod [ence aloes 
~ petitioner did rot undersi. TMS stats ms. 2% because he wos not duo fom 


> trom the Solano County Jed wmcil . «ite Novusar, Howsver, cpproz.nst se 1s rnc 
than ais sch yee release stov. ser &, 1360, 2 momber of the SJ" Of" ne -* 


Sdn. VILLSS OB 


potivioner with a tyvce stubemons that 


svemens thot 
hich stusei so: athing like, "I az sctisMed thers are 
Sal “this aoe ees abateasit icentdNed the petitioner es a S/S-4, 
- 3 And been cischarged Lj Uct £0 as an siiman Besic, This was 2 redes tons 
~28t032 the eee had subrittud his cppeal 2 woek carlior Giving gzomds 
Nesdless Scy - petitioner was rclezsod from the Solano County oot 
“ S25s 4 Sow 60, end cven though he tipmod the statesent aaa ‘y tho SIA et 


wdee 


Ah 
ae 


Cac Original potition nad beua SOROS to Weshinsten 


~ Seate Se a2 2 eee of rreceak eepist aber hos i Svat: oconyse of 
“o> concesn Zone to} Susshsr, whotle 
oe a Trevi: Faber} peuntscniy tomer 
their cons =n fz’ 
SS stte> bis bess . 
Snosolor, cre i hs ay poo: ness of the petit Sion to the 0.3, CI, 
5 ccting in the » petitdoncre pears ead hod no jurisdiction to act on awithtromt 
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ofthe pecitien which now should have cee, ander the jurisdiction of the U.S. Court of 
Wilitary Appeals in Washington, ! 


iticaer is not waiving his rigat to sue the government or the Unitid States Air 
Fores for the depredation suffered ly the ciain o: ‘ events described hereih but in this 
ad petition and affadavit, he azul i Lixe to conjecture that his only objective is-- 
%O conmtinus his career in the U.S. ir Foc: end if shis is ordered by the Court or the 
S.eretary of the Air Force under the prov.sions o! Title 10, U.S. Code, section 1552, and 
petitioner is reappointed and all incicenss tirouth shis dismissed, then,; potitioncs 
does in this sworn affadevit, waive all rizats to mace any suits Seas the U.S.A.Fr. or 


any part of the government. 
+. 1 

The petitioner realizes and accepts his .c¢1.1t of naving become indiscriminate as an agent 
but he begs the court to understand thet a.s duties in the Air Force were! unusual and 
created undue strain upon the petitioner chat might very well be the cause of his 
bonaviour which was unlike petitioner whe had been Urought up with a strong religious and 
church background; who had been ver: acts in the Boy Scouts; and had an: exemplary 
cilicazy record where he had perforned wil’: Excel. ens/Superior character and efficiency 
rovings in the field of Bereonnely 2 nguatcs, Air In celligence and 0.S.I,. | The main point 
here is the petitioner was not guilty cf \:bicle 121 and the main guilv was a mral one. 

rv then a legal one and the | losses fiacacially, family-wise, and tine-wise has been 
wesisiment sufficient. Fortunately, tne s:tibioner ras came through this! ordeal in 
faizly good shape and is still a very zdaovable aud erficient human being, who contrary 
to ths prosecutions mitigation, coul.d te an asset to ‘the United States 2 Force, 


TL per 


<2, this sime, there is an application to the President asking for a poruon. This was 
w.led this month through the Pardon Attoricy, ir, Reed Cozart. 


af allah re 
35ers Me Owincs, 2210775-CAL 
Weed 4 ¢ ae Island 


Em. sedro, California 


June 16, 1965 


Subsezibed and scorn before me this sixteanth day of June, 1965. 


Ruthorizea by the Ret of Inly 7, 1955, 
to adwin:ster oaths (28 U.S.C. 4004) 
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IN TEE UNITED STATES 
COURT CF MILITARY APPEALS 1 JUL 1965 


STATES, } PETITION FOR GRANT OF REVIEW 
Appellee, 


v. Case - ACM S-19197 


¢ 


tr " Sergeant ROBERT M,. 


ONINGS, AF 15 440 658, 
Appellant. Docket No. 18,667 


TO THE HONORABLE, THE JUDGES oF THE UNITED STATES 
COURT OF MILITARZ APPEALS: 


The accused was found guilty by a special court- 
on 16 March 1960, at Itazake Air Base, Japan, of 
feations of Arczicle 1.21 of the Uniform Code of 
He was sentenced to a bad conduct discharge, 
forfeiture of $70.00 per month for three months, confinement 
nard labor for three months, znd SS to the grade of 
Only so much of tre sentence as provided for 
vad conduct discharge, forreiture of $43.00 per month for 


confinement zt nazé Labor Yor three months, 


to ithe grade of aixman basic was approved by 


the convening euthority anc the cfficer exercising gen 
jurisdiction., The Board off Review having 
affirmed tae approved sentence on 30 September 1960, the 
accused hereby petitions the United States Court of Military 
Appeals for a grant of review of ské decision of the Board of 
Review, pursuant to the provisions of the Uniform Code of 
Military Justice, Article 67(%)(3). 
2. The accused requests appellate defense: counsel be ~ 
znated by The Judge Advocate General to represent him 
in processing this petition for grant of review, and during 


the review, if the same be zranted by the United States Court 


of Military Appeals. 


See eae accused cla-ins Eee SSUES errors, as 


forth in his request for eventiace representation: 


"1. THE COMPETENT BV: “DENCE oO; RECORD WILL 
NOT SUSTAIN THE FINDINGS OF GUILTY OF LARCENY. 


"9, THE TRIAL COUNSE! ERREI 2N ERRONEOUSLY 
INSTRUCTING THE COURT ON TH: TAW R. 70, 71, 
72. 


"3, THE TRIAL COUNSE], MADS IMPROPER AND PRE- 
JUDICIAL ARGUMENT IN REBUTTIZL TO DESENSE'S 
MITIGATION R. 92, 93. 


"4. CUMULATIVE ERROR EXISTS IN THIS CASE TO 
THE EXTENT THAT IT IS PREJUDICIAL TO THE 
ACCUSED," 


In addition to the foregoing, the accused urces eighteen ! 


errors as set forth in his affidevit aneacned hereto and 
-acorporated herein by reference. Additionally, appellate 


defense counsel, on behalf of the accused urge ‘the following: 
; : 

23. THE DEPOSITION THSTIMOMY OF JESSE E, 

BARLOW (PROSECUTION E:HIBIT 1) WAS IMPROPERLY 

RECEIVED IN EVIDENCE. 


Angune ns 


23. THE DEPOSITION THSTIMODY OF JESSE E. 

BARLOW (PROSECUTION EXHIBIT 1) WAS IMPROPERLY 

RECEIVED IN EVIDENCE. 

Tne deposition testimony or Jesse E. Barlow was obtained 
on 18 February 1960 on writiten irterrogatories and cross | 
interrogatories. It was ol'fered and received into evidence 
at trial, with no Cbjecu tor voted by eae counsel, on | 
16 March 1960 (Pros. Ex. 1: R. re ‘l0- 11). On 6 May 1960, 
this Honorable Court decidsd: the case of United States me 


Jacoby (11 USOMA 428, 29 CMR 244), holding that. Article 49 
| 


of tne Uniform Code of Military Justice, to be consistent with 
the requirements of the Sixth Amendment, requires that "the 

the opportunit 7 (although he may choose 

r) 70,0€ present at the taking 
t 249). In this instance, 
the accused could not have "mowinsly" waived his right of 
confrontation the taking of the deposition testimony 
he Jacoby deeisioa was rendered 


trial. ‘The Jacoby decision in fact 


B pone | Seer | OA 


chsnge in the law, overruling United 
22eC, 11 CAF 220) and United States 
(7 USCMA 337, 22 CMR 127). 
Judge, Advocate's rev..ew would have this Court 
the deposition was aimissidle (despite the 
or that if 17 was inadmissible no prejudice 
the deposition.tescimony was cumulative and 


4 


admitted the essential. elements of the offenses 


e 


The Board of Review did not 

eM, apparently becaase the error was not 
urged oy the accused in his request lor appellate representatio 
and appellat efense counsel atv tha: time did not independently 
raise it. We submit that the jeposiviion was inadmissible an 
that its use was prejudic to tne cuostantial rights of the 


accusec. The 25th interrogatory ask:d the witness wnhetner 


the bank had ever received a communication countermanding the 


Stop payment telegram of 2 September 1959 (Pros. Ex. 1, p. 2a). 
The witness replied that the bank hed rot (Id.). The sixth 


cross-inverrogatory asked the witness whether the bank kept a 


record of all correspondence from its depositors and the witness 


replied: 
"No. We do, however, try to keep any 
particular correspondence that we feel has 


any future importance or migat indicate the ' 
wishes of a depositor or his instructions 
relative to his accourt." (Pros. Ex. 1,. 

p. 2f). 


| 
| 
At trial, tne accused deferded on the basis that he honestly 


intended to have sufficient funds cn deposit to honor the 
cheeks involved, that he -had.a reasonable basis for believing 
srat nis in-laws would deposit su°ficient funds to his account 


so cover the checks, and thas by a letter dated on or about 
| 


14 September 1959 (R. 36, 38), he informed the bank to | 
resume payments on ‘checks payable to tne Itazuke NCO Open 
Mess Pund. Thus, the deposition vestimony of Mr. Barlow was 
4cal not in the respect that .t showed that the checks | 
involved had been presented for puynent and refused vecausé 
of stop payment instructions received from the accused (the 
accused readily admitting a> trial that he had written the | 
checks), but because it refuted the accused's claim that nd 
nad countermanded his earlier stop payment instructions and 
vine bank was therefore unde: a duty to honor the checks since 
shnere was never less than $350.00 on deposit and the excepted 
deposit to be made by his inlaws would have been sufficient 
to cover these checks as we!.1 as others outstanding. Since 
neitzer the accused nor his counsel personally confronted Mr. 
Barlow, they were effectively orevented from exploring nis. 
denial that he had received countermanding instructions. ‘It 
is clear that he had considerable discretion in maintaining 


correspondence on accounts end that the bank may very well 


nave received but destroyed the sountermanding instruction 
accompanying the deposit of $850.00. Tnus, we submit that 

the deposition testimony of Mr. 3arlow was inadmissible and 
tnat its receipt into evidence presented more than a fair risk 


dice to the accused in vie of the Government's obvious 


leged intent to commit larceny by check. 
The accused was notified of the decision 
Lew on 10 Octorer 1900 and executed a request for 
non that same date. However, by letter dated 
October 1960 he indicat2d nis dzsire to petition for grant 
Thats letter was rece:.ved in the Office of The 
on 22 Novenbzr 1960 but pursuant to 
amber 1950 to withdraw the petition, 
ele he United States 
Dditition was never forwarded 
Appeals. The accused 
to his request to 
with this Honorable 
nis convicti.cn would become final on 10 November 
rter, as indisated ty accused's OREO 
to the xsecord, accused disavowed his 
of the petition for reasons set forth in his 
This. onorazle Court neturned the record 
to The Judge Advocate Ueneral so:that the latter 


coulc assign appellate defense coansel to perfect the accused's 


petition. Accordingly, apreliate defense counsel having been 


assigned to the case with the conc.rrence of the accused, the 


accused's petition for grart of review of 28 October 1960, 


as formalized by appellate deZense counsel this. date, is 
forwarded herewith. It is submitted that accused's petitidn 


is timely (Rules of Practice ena Procedure, United States | 


Court of Military Appeals, Rule 24; fom 7063, Morrison, 17) 
oMR 686, pet. for rev. by USOMA €en. 17 OMR 381;. U.S, v. 


gonnson, 2 USCMA 179, 7 CMR 55; U/s,’ v. Reeves, 1 USCMA 388, 
3 CMR 122) and that his petition should be considered on its 
merits. 


Respectfully submitted 


ROSERT O, ROLLMAN : 
Colonel, USAF 

Apreliate Defense Counsel 

Office of The. Judge. Advocate General 
United States Air Force 

| 

MILTON E. KOSA | 
Magor, USAP 
Ass clate Appellate Defense Counsel! 
Office of The dudge Advocate General 
Unised Svetes Air Force | 


CERTIFICATE OF SERVICE 


I certify that a copy o:° the foregoing Petition for Grant 


of Review was delivered to Appellate Government Counsel on 


i JUL 1965 


MILZON E. XCSA 
Major, USA? | 
Associate Appellate Defense Counsel 


UNITED STATES COURT OF MILITARY APPEALS 


UNITED STATES, 


3 Lf7 
woe a agiteg . 
? 


ORDER DENYING PETITION 


FOR REVIEW 


On consideration of the Petition for Grant of Review of the 


aecision of the Board of Riview in case No. = of 
é 


tre United States Bg ae ? » 2t 13, by the Court, this | | day 
or 


¥ 


i ~ 


ORDERED : 


Treat said Petition be, ané «be same is, hereby denied. 


For the Court 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ROBERT M. OWINGS, 
Plaintiff 
Vv. 
Civil Action No. 2381-65 
SECRETARY OF THE UNITED STATES 
AIR FORCE (SAFOS), 


Defendant. 


ORDER 


Upon consideration of plaintiff's motion for default judg- 


ment, and of defendant's motion to dismiss, it is by the Court 


this 4th day of February, 1966 


ORDERED that plaintiff's motion for default judgment be 


denied, and it is 


FURTHER ORDERED that defendant's motion to dismiss be granted 


ana that the complaint herein be and it hereby is dismissed. 


/s/ 3. Sirica 
JUD Gs 


‘(CERTIFICATE OF SERVICE OMITTED ] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Mise No. 2746 September Term, 1965 
D.C. No. 2381-65 Civil 


Robert M. Owings, 
Petitioner, 
Vv. 


Secretary of the United States 
Air Force, (SAFOS), 


Respondent. 


Before: Wilbur K. Miller, Senior Cireuit Judge ; 
and McGowan and Leventhal, Circuit Judges, 
in Chambers. 


ORDER 


On consideration of petitioner's petition for rehear- 
ing; it is 
ORDERED by the court that petitioner's aforesaid peti- 
tion is denied without prejudice to the filing by petitioner 

of @ new application in the District Court predicated upon a 
Showing that the remedies under 10 U.S.C. §§ 1552 and 1553 have 
been sought and denied, if that be the fact. Without intimating 
any decision thereon, we believe that the possibility of juris- 
diction under the principles of Ashe v, McNamara, 355 F. 2a 277 
(4th Cir. 1966) warrants consideration by the District Court. 


Per Curiam. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ROBERT M. OWINGS, 


Plaintiff, 
Civil Action 


v 


, No. 2381-65 
SECRETARY OF THE UNITED STATES 
AIR FORCE (SAFOS) 


Defendant. 


CL EatnnIt nen EEEEEEEEERnREnEE 


ORRSD arm 


Upon consideration of the application of plaintiff for leave 

to proceed in the above entitled cause without prepayment of 

osts, and it appearing that plaintiff was granted such leave on 
September 27, 1965, and that plaintiff's motion should be treated 
as a motion for leave to reopen these proceedings in order to 
give him, in accord with the order of the United States Court of 
Appeals for the District of Columbia dated June 1, 1966 filed in 
this cause, an opportunity to apply for relief predicated upon a 
showing that the remedies under 10 U.S.C. 1552 and 1553 have 
been sought and denied, and it appearing that plaintiff has failed 
to serve upon the United States Attorney for the District of Colum- 
pia, counsel for defendant, a copy of the application for ‘leave 
to proceed without preoayment of costs, and that in order to ex- 


pedite this matter plaintiff should not be required to file a new 


suit but should be permitted to reopen these proceedings to assert 


the claims he is’ now making and that counsel for defendant should 
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have an opportunity upon being furnished with a copy of plain- 
tiff's motion to file opposition thereto, it is by the Court this 
17th day of November, 1966 

ORDERED that the proceedings herein be reopened tor the 
purpose of giving plaintiff an opportunity to seek relief predi- 
cated upon a showing that the remedies under 10 U.S.C. 1552 and 
1553 have been sought and denied, and it is further 

ORDERED that the Clerk of the Court deliver to the United 
States Attorney for the District of Columbia, counsel for de- 
fendant, a copy of plaintiff's application to proceed without 
prepayment of costs with attachments thereto, and that within 
thirty days after receiving such documents or such longer time 
as this Court may allow, defendant through counsel may file points 


and authorities in opposition to such motion, treating) it as a. 


| 
new application for relief made by plaintiff pursuant to the 


order of the Court of Appeals. 


/s/ John J. Sirica 
T 


U.S. Attorney, U.S. Court House 
Washington, D. C. 20001 


UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


ROBERT M. OWINGS, 
CIVIL ACTION 
Plaintiff, 
No. 2381-65 


Vv. 


SECRETARY OF THE UNITED STATES AIR 
FORCE (SAFOS), C/O U.S. Attorney, 

U.S. Court House, Washington, D. C 
20001, 


“2 


Defendant. 


On Janvary 18, 1966, defendant made a motion to dismiss 
comolaint on the grounds that Court lacked jurisdiction under 
10 U.S.C. 876, Article 76 which totally states that a decision 


by a military tribunal is "binding upon all courts of the U.S." 


Therefore, on the basis of defendant's motion, On February 1, 


WD 


1966, Judge Sirica dismissed complaint. 

ntiff apoealed to the U.S. Court of Appeals and as a 
result of months of litigation, Judge SIRICA ORDERED THE CASE 
OPENED on November 17, 1966 after notification from the Court 


of Appeals: 


= = 
" ..Without intimating any decision 
thereon, we believe that the possibility 
of jurisdiction under the principles of 
Ashe v. McNamara, 355 F. 2d 277 (Ath 
Cir. 1966) warrants consideration by the 
District Court." 
Since over one year has passed since plaintiff filed his 
original complaint on September 27, 1965, plaintiff respectfully 
| 
requests that the court accept this supplement to his original 
complaint which points-up new evidence of discriminatory prac- 
| 
tices against him by defendants who failed to give plaintiff 
fair consideration in numerous appeals for a remedy under 10 
U.S.C., Sections 1552 and 1553 as evidence by plaintiff's last 
application filed in accordance with the recommendation by the 
U.S. Court of Appeals. 


i - 
BRIEF HISTORY OF CASE 


Plaintiff convicted by a military court-martial for an of- 
fense involving gambling at a United States Military Non- 
Commissioned Officer's Club located in Japan at Itazuke Air 
Base, However, the Honorable Judge Homer Ferguson, U.S. Court 
of Military Appeals stated in U.S. v. WALLACE: i 

"Whether legal or illegal, gambling is 'against 

public policy, and the Courts will not lend 

their offices to enforcement of obligations 

arising therefrom." 
Even though plaintiff's case was identical to the WALLACE CASE, 
plaintiff was denied a reversal of his conviction by defendants 
and now-OTHER THAN THIS COURT which is the Federal Court that 
the U.S. Court of Appeals averred to have jurisdiction, there 


is no court to act in the above-entitled action. 
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SUPPLEMENT 

Plaintiff lost $10,000.00 gambling at the Itazuke Air Base 
Non-Commissioned Officer's Mess (Japan), a military club under 
defendant's jurisdiction, and lost these funds from his stateside 
bank account by issuing checks in payment of gambling transactions 
and/or as a means of facilitating gaming transaction over a nine 
month period. In the end -- $850 in checks were returned and 
for this plaintiffiwas tried and convicted of larceny which was 
later changed to wrongful appropriation but with no reduction of 
sentence. 

In a recent ruling, U.S. v. MAJOR ROBERT G. WALLACE, the U.S. 
Court of Military Appeals reversed the conviction which, like 
plaintiff's conviction, had sentenced Major Wallace to be dis- 
charged from the service. The circumstances of Major Wallace's 
case are identical to plaintiff's ACM S-19197 in that Major Wallace 
had lost $7,000.00 over a nine month period in slot machines and 
in the end had $2,000 in rubber checks returned. In addition to 
what has been said by Judge Ferguson on Page 2, Lines 7-9, (above), 
Judge Ferguson stated: 

"Though Nevada -- for example, both licenses 

and taxes gambling, 'the Courts of that state 

deny any right of recovery on gaming transac- 
tions." 

" .the issuance of worthless checks in a gambling 
game or as a means of facilitating a gaming trans- 


action cannot be made the basis of a criminal prose- 
cution for allegedly ‘dishonorable conduct." 


"The club gambled on the accused having money 
in the bank and lost. Having done so, it cannot 
look to the law as a club to hold over those 


foolish enough to engage in this type of dissi- 
pation." 
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at x | 
SUPPLEMENT II 


Plaintiff has service connected disabilities eee Recencent 
has not provided treatment for because of a ruling that plain- 


tiff's offense involved "moral turpitude" and therefore consti- 


| 
tuted dishonorable conduct but Judge Ferguson's ruling is reitera- 


ted: 
",.the issuance of a worthless check in a 
gambling game or as a means of facilitating 
a gaming transaction cannot be made the 


basis of a criminal prosecution for allegedly | 
‘dishonorable conduct. 


In a Motion for Grant of Review to defendants on March 30, 
1966, which was denied when plaintiff sought a remedy under 10 
U.S.C., Section 1552, plaintiff stated in six (6) paragraphs as 
follows: 

I 

Plaintiff convicted for offenses of checks issued in @ gamb- 
ling game or as a means of facilitating a gaming transaction in 
ACM S-19197, Itazuke Air Base, Japan, on March 16, 1960. 

II | 

Plaintiff became involved with checks while transferring 
funds from his stateside bank to cover extensive gambling losses 
over a period of nine (9) months from January through September 
1959 during which time Plaintiff lost several thousand dollars 
in slot machines. (NOTE: This allegation verified by Court- 
Martial Record, ACM S- -19197). 

III 

$850 in checks were returned as a result of a misunderstand- 

ing between plaintiff and his bank marked "Stop Payment", A 
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-5- 
"Stop Payment" order had been issued by plaintiff and later 
withdrew during period when plaintiff had resumed gambling at 
the oversea military club and was engaged in means of facilita- 
ting gaming transactions. Plaintiff was charged and convicted 


of larceny in each specification for checks in the amount of 


$500; $200; $50; $25; $25; $25; & $25 that were passed in gamb- 


ling games or as a means of facilitating a gaming transaction. 
Plaintiff never touched cash in any of the $25 checks because 
this money was lost in slot machines when plaintiff signed for 
aluminum slot machine slugs and for which he never received cash 
for as evidenced by club records that indicate plaintiff lost 
over $3500 in slot machine alone. In all of the other specifi- 
cations, plaintiff was engaged in means of facilitating gaming 
transaction. For example, the $50 check (I0U) as evidenced by 
the Court-Martial Record was passed in a club sponsored poker 
game; handed to winner who called Club Steward White; and Club 
Steward White took the IOU to the Club Office and brought cash 
pack to the winner and not to plaintiff. 
IV 
The Court-Martial failed to prove that the checks were passed 
as ordinary commercial instruments and not as Ious. 
Vv 
The following decisions, opinions, and rulings and defini- 
tions apply to plaintiff's motion offering evidence which should 
lend the Court to rule in favor of plaintiff: 
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a(S) | 
THOMAS CONYNGTON, Late of the New York Bar and Professor Louis 0. 
Bargh of Yale stated: : 
"Gambling is not countenanced by law." 
"Agreements that are illegal or contrary 
to public policy are void." 


"Courts treat them as if they never 
existed." 


"A case that if founded upon an illegal 
agreement will be thrown out of Court. 
The Court does this to discourage the 
making of such agreements and to penal- 
ize the parties who do make them." 


"An innocent party of course recover what 
he has parted with." 


In a similar case, Chief Judge Robert Emmett Quinn, U.S. Court 
of Military Appeals, said in U.S. v. MAJOR ROBERT G. WALLACE, 
"The Court-Martial failed to Prove that Major 


Wallace's checks were used as ‘ordinary com- 
mercial instruments, and not as I0uUs." | 


in the same case: 


Judge Homer Ferguson of the Court of Military Appeals averred 


"... gambling 1s ‘against public policy, 
and the Courts will not lend their offices 
to enforcement of obligations arising 
therefrom." 


"...the issuance of a worthless check in a 
gambling game or as a means of facilitating | 
& gaming transaction cannot be made the 
basis of a criminal prosecution for allegedly: 
‘dishonorable conduct." 


"The club gambled on the accused having money 
in the bank and lost. Having done so, it 
cannot look to the law as a club to hold over | 
those foolish enough to engage in this type | 
of dissipation." 
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NOTE: THE CIRCUMSTANCES OT THIS CASE, ACM S-19197, Docket No. 
18,667, and the WALLACE CASE ARE IDENTICAL, I.E., 


(1) Wallace lost several & Owings lost several 
thousand dollars in thousand dollars in 
slot machines slot machines 

(2) Wallace wrote $2,000 in Owings wrote $850 in 
checks that were re- checks that were re- 
turned turned 


Wallace lost his money in Owings lost his money in 
@ military club in Germany a military club in Japan 


Wallace lost his money over Owings lost his money 
a nine month period over a nine month period 


Wallace had an exemplary Owings had an exemplary 
record prior to alleged record prior to alleged 
offenses offenses 

THE ONLY DIFFERENCES IN THE TWO CASES ARE: 


(1) Wallace is an officer & Owings was an enlisted 
sergeant 


(2) Wallace had his case & Owings is still seeking 
reversed justice 


VI 
Other than the: reversal of UNITED STATES V WALLACE, the fol- 
lowing other two (2) cases have been recently reversed by civil 
courts in cases where military justice failed to prove as an ade- 
quate review authority: 
UNITED STATES V ASHE (REVERSERSED IN ASHE V. MCNAMARA )(1966) 


Court-Martial)(U.S. Court of Appeals, 
Massachusetts) 


UNITED STATES V SHAW ee 1950 Court-Martial) (1966) 
U.S. Court of Claims) 


SUMMARY 
The foregoing six (6) paragraphs was restated to show that 
plaintiff has made every effort to have his grievance taken care 
of under 10 U.S.C. 1552 or 1553. The matters in the foregoing 
Eon — [15] 


Cw 
paragraphs was presented to the defendants; to the U.S. Court 
of Military Appeals; and to the Veterans Administration but 
Still without relief so under the ruling by the U.S. Court of 
Appeals for the District of Columbia, the foregoing pages, which 
represent PLAINTIFF'S SUPPLEMENT TO ORIGINAL COMPLAINT, plaintiff 
hereby request that this Court grant plaintiff the relief sought 
in his complaint of September 27, 1965, this court, 2381-65. 

/s/ Robert M. Owings 


Robert M. Owings 
Plaintiff 


I, Robert M. Owings, plaintiff, being first duly sworn ac- 
cording to law, on oath depose and say that the matters and things 
stated in the foregoing petition and affidavit by me submitted 
and subscribed as facts to be true, and that those matters and 
things stated herein as upon information and belief I believe to 
be true, and that I have, this 29th day of November 1966, mailed 
a copy of the foregoing SUPPLEMENT TO ORIGINAL COMPLAINT, postage 
prepaid, to U.S. ATTORNEY, U.S. Federal Court House, Washington, 
D.C. 20001, Attorney for the Defendant, at his address as indi- 
cated. | 

/3/ Robert M. Owings 


Robert M. Owings 
Plaintiff 


Subscribed to and affirmed to and subscribed before me this 29th 
day of November 1966. | 


VICTOR C. URBAN, Caseworker 
Federal Correctional Institution 
Terminal Island, San Pedro, California 90731 


ee TO ADMINISTER OATHS BY THE ACT OF JULY 7, 1955 (18 U.S.c. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ROBERT M. OWINGS, 
Plaintiff, 


Civil Action 
Vv. 


No. 2381-65 
SECRETARY OF THE UNITED STATES 
AIR FORCE (SAFOS) , 
Defendant. 
ee 


MOTION TO STAY PROCEEDINGS PENDING 

DECISION OF AIR FORCE BOARD FOR THE 

CORRECTION OF MILITARY RECORDS ON 

PLAINTIFF'S APPLICATION PRESENTLY 

PENDING BEFORE IT 
Defendant through his attorney, the United States Attorney 

for the District of Columbia, respectfully moves this Court to 
stay further proceedings herein until the Air Force Board for 
the Correction of Military Records makes a decision on plaintiff's 
application presently pending before it. Attached hereto and 
made @ part of this motion are certified copies of records of 


the Air Force relative to plaintiff's applications under 10 U.S.C. 


1552, 1553, marked Defendant's Exhibits A, B, C and D. 


/3/ 
DAVID G. BRESS 


United States Attorney 


/s/ 
JOSEPH M. HANNON 


Assistant United States Attorney 


/s/ 
ELLEN Lee EARK Sl aie 


Assistant United States Attorney 
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~ 2. 
Certificate of Service 
mS OF DOCTVICE 


I HEREBY CERTIFY that service of the foregoing Motion to 


Stay Proceedings Pending Decision of Air Force Board for the 
Correction of Military Records on Plaintiff's Application Pres- 
ently Pending Before It, together with supporting points and 
authorities and Exhibits A, B, C and D, has been made upon the 
plaintiff by mailing copies thereof to him, Robert mM. Owings, 


Box # 7, Terminal Island, San Pedro, California 90731 on this 
20th day of December, 1966, 


/3/ 
ELLEN LEE PARK 


Assistant United States Attorney 


SAFCB 65-1073 


Dear Mr. Owings: 


I have your letter of January 18, 1966, to the Secretary of the 
Air Force, requesting a copy of the record of proceedings in your case. 


There were ho hearings held in your case as contemplated in the 
procedures set out in Section D and E of Air Force Regulation 31-3. 


The opening! sentence of paragraph 9, AFR 31-3, states that the 
Board will review each application to determine whether to 
authorize a hearing or to deny the application without a hearing. 
Further, the Board alone may deny an application if, after review, 
it determines that no error or injustice has been demonstrated. 


The Board reviewed your case and denied it. Under these 
circumstances, the Board does not prepare a written record of findings, 
conclusions, and) recommendations. Its decision is recorded in the record 
and the petitioner is informed in due course by the official of the 
Board's decision. 


I trust the above will clarify the apparent misunderstanding 
concerning the Board's procedures. 


Sincerely, 


SE FRANK D. HARDIN 
AFR 32-3 Executive Secretary 
Air Force Board for the : 
Correction of Military Records 


Mr. Robert M. Ovings 
Box 7, Federal Correctional Institution 
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Dear Mr. Owings: 


This refers to your application for correction of military record: 
dated 15 April 1965. : 


Your counsel, the Veterans of Foreign Wars, recently reviewed your 
records and submitted your case to the Board for consideration. It 4s 
the determination of the Board, after careful evaluation of the entire 
record, that no errer or injustice warrenting corrective action has 
been dazonstrated. Accordingly, your application was not spproved. 


Singerely, 


FRANE D. HARDIN 

Executive Secretary 

Air Fores Board for the 
Correction of Military Records 


Mr. Robert M. Owings 
Box 7, Federal Correctional Institute 
forminal Island 

San Pedro, California 90P3l 


Copies to: Veterans of Foreign Wars (Counsel) 
Legislative Liaison 


APPLICATION FOR CORRECTION OF MILITARY OR NAVAL RECORD Form Approved 
UNDER THE PROVISIONS OF TITLE 10 UNITED STATES CODE, SECTION 1552 Budget Bureau No. 22-R009 


| (See inetructione on reveree side BEFORE completing application.) 

BRANCH OF SERVICE i 
Conavy Pain rorce ([]marine corps (_] coast GUARD 

1. NAME (Laet - firet = middle initiel) (Please print) 2. Viti RATE, RANK OR 3. SERVICE NUMBER 


OWINGS, Robexe M. Be 1S ¥¥O 6S§ 
4. TYPE OF OISCH. §.PRESENT STATUS, IF ANY, WITH RESPECT 6. O. F DISCHARGE OR RE- 


Te 
court.) TO THE ARMED SERVICES ‘(Active duty, re- Caase. iPmom ACTIVE DUTY 
tired, reeerve, etc.) 


BAD CONDUCT DISCHARGE October 14, 1960 


| 7%. ORGANIZATION AT TIME OF ALLEGED ERROR IN RECORD 8. | DESIRE TO APPEAR BEFORE THE BORD IN WASHINGTON, O.C. 
x (No expenae to the Government) 


®. NAME AND ADDRESS OF COUNSEL (If any) 


VETERANS OF FOREIGN WARS OF 


10, | REQUEST THE FOLLOWING CORRECTION OF ERROR OR INJUSTICE AND REQUEST PAYMENT OF ANY AMOUNTS FOUND TO BE 
OUE ON ACCOUNT OF SUCH CORRECTION: 


Request that my Honorable Discharge of 1953 and my Honorable Discharge ‘of 
1955 be considered complete separations. 


11. | BELIEVE THE RECORD TO BE IN ERROR OR UNJUST IN THE FOLLOWING PARTICULARS: : 
| 


My last discharge from service has barred me from all benefits as the Veterans 
Administration holds all of my service as one period 


12. IN SUPPORT OF THIS APPLICATION | SUBMIT AS EVIDENCE THE FOLLOWING: 


The above contentions can be borne out by review of my C-file. 


138, THE DATE OF THE DISCOVERY OF THE ALLEGED ERROR OR INJUSTICE WAS October 1 1960 jo iF MORE THAN 
THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE BOARD SHOULD FIND IT IN THE 
INTEREST OF JUSTICE TO CONSIDER THIS APPLICATION | 


It is requested that my failure to timely file be excused as I was unaware that I 
could appeal this issue with the Board. 


14. APPLICANT MUST SIGN IN THE SPACE PROVIDED. IF THE RECORO IN QUESTION I5 THAT OF A PERSON WHO! 13 DECEASED OR INe 
COMPETENT. LEGAL PROOF OF OEATH OR INCOMPETENCY MUST ACCOMPANY APPLICATION. IF APPLICATION IS SIGNED BY 
SPOUSE, WIDOW OR WIDOWER, NEXT OF KIN OR pena REPRESENTATIVE, INDICATE RELATIONSHIP OR STATUS IN APPROPRIATE 


BOX. LEGAL REPRE- — OTHER } 
C)seouse C)winow (Jwioower Cy op cin Clsenrative CJ Specify) 
SB. 


| 1 MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE PENALTIES INVOLVED 
FOR WILFULLY MAKING A FALSE STATEMENT OR CLAIM. (U.S. Code, Title 18, Sec 287,1001, provides a penalty of not more 
than 310,000 fine of not more than 5 yeara imprisonment or both.) 
l 
0. COMPLETE AOORESS (App ould fo d da B 
x Gok 1000 DOCKET NUMBER 


STehaccor, A9SN. GFP BEF (D0 NoT — IN THIS meen 
be 1S 


DD , FORM 49 EDITION OF 1 ocr 82 1 OBSOLETE. 
89 - 


Deer Mr. Owings: 

Referring to your several submissions with respect to & correction 
ef your military reeord the Board has determined that the facts and 
4nforaation presented do net warrant approval of your request. 


. Sincerely, 


PRANK D. HARDIN 

Executive Secretary 

Air Forse Board for the 
Correction of Military Recerds 


Me. Robert M. Owings, A-10775-CAL 
Box #7, Terminal Island 
San Pedre, Califernia 90831 


Robert HM. Owings, A-10775-CAL 
Box # 7, Terminal Island 
San eee California 90731 
November 2, 1965 
Headquarters, United States Air Force 
AFDASED-3 
Washington 25, D.C. 


Dear Sir: 


On October 7, 1965, I submitted the original of the attached applications 
to the Air Force Board for the Correction of Military Records and have 
not received any acknowledgement as to the receipt of same. 

Please check your files and acknowledge whether or not this matter is 
pending and inform me of the status of this matter as quickly as oar 


Sincerely, 


bert M, Owineel 


“APPLICATION FOR REVIEW OF DISCHARGE OR SEPARATION Form Approved 
FROM THE ARMED FORCES OF THE UNITED STATES Budget Bureau No. 22-R016,1 


(See instructions on reverse before completing application. Please type or orint.) 


BAANCH OF SERVICE 
(T aeuy (J wavy (J warine cones (J coast Guaro (RA aie rorce 
2. SERVICE NUWAER 


lL. LAST_NAME - FIRST NAME =~ MIDOLE INITIAL 


OWINGS, K 
G r) Robert Me . AP 2 10 6 8 
J. RATE CR GAADE AT SEPARATION %. ORGANIZATION AT TIME OF SEPARATION 


ASTI OeLe | Hg, 1501st Air Transport Woe, Travis AFB, Calif. 
6. DATE ANO PLACE OF SEPARATION 


October 1), 1960(Travis AFL) 


%. MATURE OF SEPARATION OK TYPE OF DISCHARGE RECEIVED 
Bad Conduot Discharge 
DISCHARGE CenTiFicaTe arracneo | ([—) ves po) NO 


T. 1 REQUEST THE FOLLOWING CORRECTIVE ACTION BE TAKEN: (2) Hoanppointment into the USAF or new tridl 
(2) $50,000.90(Total Pay Losses,severancs pey, & pavyent for service connected dinte 
bilitics that have not been taken care of tecause VeAs donies trertmente 

(5) Correction of Kecords in evont Settlemnt is mde without res 


EVIDENCE SU®MITTED IN SUPPORT CF APPLICATION IS LISTED SELOW AND FORWARDED. 


be used if desired, of they may appear in person. 
(irie’'s erqguvente in support of aoplication. 


CAllidavite of witnessoq may 
Alfidavite must be notarized. You may aleo subsit e@ 
If apece is inaufficiont, wee additione!l sheet). 


(fe (iede" of Thjunction Oxings ve Itazuke AB NCO Club, Civil Action 2 
330-65) 

2»{irit of Injunction Owings ve Seoe of the USAF cs 

8 ore of Replovin oneree ve OSI) SESE 

le (Letter to Sece of the USAF dtd Septe 27, 1965) 

5 (Definition of Enlistment, Ltr to JAG dtd Auge 20, 1965) 

be pestvee to Attorney dtd Septe 21, 1%5) 

Te (8F &9, Report of Medion) History dtd 3) Aug 60) 


+ 1 DESIRE TO APPEAR BEFORE THE BOARO IN PERSON 1C. 1 DESIRE TO SE REPRESENTED BY COUNSEL (For in- 
structions re Counsel, see reverse side) 


(No expense to the Government) 
Co ves 3 wo (= ves XE] wo 


P11. NAME AND ADDNESS OF COUNSEL CIF any, 

Woe applicable 
EMENTS AS A PART OF MY APPLICATION wITH FULL KNOWLEDGE OF THE PENALTIES INVOLVED FOR 
(U. S. Code, Title I, Section 1901, formerly Section 40, provides*a 
or both.) 


1 MAKE THE FOREGOING STAT 

WILLFULLY MAKING A FALSE STATEMENT. 

A maximum fine of $10,090 of maximum imprisonment of $ years, 
CITY AND STATE 


BEY," ferminel Island San Pedro, California 90731 


S$ " Bue . 
exe 4, ih? 
bs 7B» ober 
If veteran is deceased or incompetent and the applicetion is therefore sitned by @ person other then 


indicate status in bow below. If veteran ia deceased, application will 
Legal oroof of death or Iincompetency must accompany 


penalty as follows: 


NOTTS: 
whose nane apoeesra in Item 1 above, 
he eigqned by his snvuse, next of kin or feaal guardian. 


soplication. 
(1 wext OF KIN [J] LEGAL REFRESENTATIVE TJ surviving SPOUSE 
two persons to whom the aoplicent ie personally well known. 


4 Signature »: X) suet be witnessed b; 
SIGNATURE AND ANDRESS OF PEXSON WITNESSING MARK SIGNATINE AND ADOTESS OF PERSON WITNESSING MaANK 


’ ponwes 2 93 EOITION OF 1 OCT 8 MAY OF USED. 
- g92 - 


Dear Mr. Owings: 
Te Board has considered your letter of September 19, 1963, but 


finds nothing therein waich would warrant.@ change in the prior 
decision in your case. 


Gincerely, 


FRANK D. HARDIN 

Executive Secretary 

Air Force Board for the ; 
Correction of Military Records 


Mr. Robert M. Owings 
96 Cooper Street 
Trenton, New Jersey 


ee V7 Aa 


LMS <se Mire blo ; 


t 


DEPARTMENT OF TriE AIR FORCE 
WASHINGTON 


OFFICE OF THE SECRETARY 


SAFCB 62-1987 


CERTIFIED 


Dear Mr. Owings3 

Reference is made to your request for correction of your 
military records under the provisions of Section 1552, Title 10, 
United States Code (70A Stat 116). 


The administrative regulations and procedures established by 
the Secretary of the Air Force for the guidance of the Board provide 
that an applicationi may be denied where the applicant has not submitted 
sufficient evidence to establish a showing of probable error or injustice 
in the case. 


I regret to advise you that a careful consideration by the Board 
of your military record, together with such facts as have been presented 
by you, fails to establish a showing of probable error or injustice in 
your case. Therefore, in the absence of additional material evidence 
tending to show the commission of an error or injustice, no further 
action on your application is contemplated. 


BY DIRECTION OF THE CHAIRMAN: 


FRANK D. HARDIN 
Executive Secretary 
Air Force Board for the Correction of Military Records 


Mr Robert M Owings 
1208 Bnerald Averme 
Chicago Heights Tlinois 


+ APPLICATION FOR CORRECTION OF MILITARY OR NAVAL RECORD 


Form } d 
UNDER TE PROVISIONS OF TITLE 10 UNITED STATES CODE, SECTION 1552 picid pie wee Se 
(See instructions on reverse side BEFORE completing application.) i 


(D marine conrs (7) coast Guaro 
3. SERVICE NUMBER 


! 
o LYS tlle Zé ¢ f 
4: TYPE OF OISCHARGE (If by court-martial, state type of court.) |3. PRESENT STATUS, IF ANY, WITH RESPECT TO THE 16. DATE OF DISCHAROE OR RELEASE 
DPE C1776 Cee Ri MHUETIAE ARMED SERVICES (Actire duty, retired, reserve, FROM ACTIVE DUTY 


eee EFL L2 E 
yy) yp Mt ee SVE €, } 


COUNT OF SUCH CORREC. _ 
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. A TACMED KP TASS | 
3 JON Oe Rive COWS soz 


BE CORRECT Uw Can gg CIEE Fe Bwirewoepr 
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i . ap ~ > SAN 
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17 - y 
LOCK AMAA Kile! dazed Ltt F,/96 
PLL ap. “ Witel thn: POLLED 


12. IN SUPPORT OF THIS APPLICATION I SUBMIT AS EVIDENCE THE FOLLOWING, 
f 


a TISCE MOS Ke Gens Cowes ORAS gil Case a ty ins COnphesstens CPF CRESS 

6y4 oD, Cf W&bnAge exten VAzeS te br bee peze Gm eiThViaung S7Ed 

OVS. v1 FEL none Tees by Minny As S/sa7r AACR Seschwige Gur pry 
A fhe A6 oK Cer, LH GLa leary Semel AS BDtrewlhan | 

RkeTeR rizena Coma AACA KMeitwAer 4 1S6 a | 

re Zener LVM Ponno em UOT CRAY Dy tates svsrer AVG CY, AGO | 

é yaa tre So Cog ge ' 


ESATA OSSV 


- 


6, If MORE THAN THREE YEARS SINCE THE ALLEGED 
ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE BOARD SHOULD FIND IT4N THE I REST OF JUSTICE TO CONSIDER THIS APPUCATION. 


14, APPLICANT MUST SIGN IN THE SPACE PROVIDED. IF THE RECORD IN QUESTION 1S THAT OF A PERSON WHO IS DECEASED OR INCOMPETENT, LEGAL PROOF OF DEATH 
OR INCOMPETENCY MUST ACCOMPANY APPLICATION, IF APPLICATION IS SIGNED BY SPOUSE, WIDOW OR WIDOWER, NEXT OF KIN OR LEGAL iREPRESENTATIVE, INDI- 
CATE RELATIONSHIP OR STATUS IN APPROPRIATE BOX, ao “cern oe OTHER ! 

[] srouse [J wow [[] wioower ore C) sexraree™® 1) PSpecryy) 

V5. | MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE PENALTIES INVOLVED FOR WILFULLY MAKING A FALSE STATEMENT OR 

Gaim, (U.S. Code, Title 18, Sec. 287, 1001, provides a penalty of not more than $10,000 fine or wot more than $ years imprisonment or both.) 


1. COMPLETE ADDRESS (Applicant should forward notification of afl changes of addres.) 
AROS Cait RALd Ant + 


ne p EA TS 
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(DO NOT WRITE IN THIS SPACE) 
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APPLICATION FOR CORRECTION OF MILITARY OR NAVAL RECORD Form Approved 
i UNDER THE PROVISIONS OF TITLE 10 UNITED STATES CODE, SECTION 1552 Budget Bureau No. 22-009 
| ie . (See instructions on reverse side BEFORE completing epplication.) 
{BRANCH OF SERVICE f 
iM oO arnwy (CJ]Navy [X]ain worce ((] MARINE CORPS CT coast cuard 


a 
1. NAME (Leet - firet - middle initial) (Pleaee print) 2. PRESENT RATE, RANK or 3. SERVICE NUMBER 
GRAVE /OYL 7C 


, > . S — } eo - —_ a 
| Owes Avtrl SH Suc Settemd | fifi (S¢Y0 ESE 
4. TYPE OF OISCHARGE by courl-n fal, stale type 01 S-ERESEN RE eA ea DATESOPLDISCHARGE: ORINEs 


‘ court) ZOD tired, reserve, etc.) 
Sia Cert atin rie Me Sizes JO ASL -EO 
7. ORGANIZATION AT TIM OF ALLEGED ERROR IN RECORD 6. | DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, D-Ce 
DiaiRe <r LAI OE pa 7, éoo/ $7 SVE. wrv) eS (No expence to the overmment) 
WES. eer EN Qua Ie, AAC AI CTrpyprae) COves [Jno 


9. NAME AND ADDRESS OF COUNSEL (If any) 


“eA A EELL 
10, | REQUEST THE FOLLOWING CORRECTION OF ERROR OR INJUSTICE AND REQUEST PAYMENT OF ANY AMOUNTS FOUND TO SE 
DUE ON ACCOUNT OF BUCH CORRECTION: 


Qyyone Cf ACM S-19197, Decker We. (E667 


O.$. Cont” 9 Wihidag Geyenty 


ELIEVE THE RECORO TO OE IN ERROR OR UNJUST IN he FOLLOWING PARTICULARS: Wea be Neti fe 
FERbES(N! S771" FE AF SCACCO OR A NTMCESS CmeCh 7X: 
Sp 7 Mids Hoy gop ore vas LF fects CF AACA FINY a Griviwg 
ytd IS ICT Cet) Cole ET OE LIAGE Fhe ISIS on 9 CRAIC wee 
Lixnesecersens eR A tlegetly \ Ysherwerntle Conquer, 4 OW Fhe O9SOS 
oe yars 746 Cover of Mifipiiy “Yypemes Reese d CoS. KK 


77 vere Keosrer 6. Gaitirce Ga Arracned AS Kecertente, Tue peer le [jitttl, fe-0IES, 


—— 
tid. IN SUPPORT OF THIS APPLICATION | SUBMIT AS EVIOENCE THE FOLLOWING: 


la Bitilé fuer Fore: « Ligh BKK" Ae Dredich v, VA 


i Lurelll 3 Cnpeuan & Aire 8-19192 E Miipe Aitiicce Coe! 


“ 


3 
f 
4 
een 

; 3a THE CATE OF THE DISCOVERY OF THE ALLEGED ERROR OR INJUSTICE WAS VLA WHOA LEGA TS 7) b. IF MORE THAN 


THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS OISCOVERED, STATE MHY THE BOARD SHOULD FIND IT IN THE 
INTEREST OF JUSTICE TO CONSIDER THIS APPLICATION 


Ee ota ae 
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lesb Le wen Lthl 6b Ie 
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BOX. 
NEXT LEGAL REPRE- — OTHER 
i OJ seouse Cl wioow (J wioower (J or xin CO sentative © (Specity) 


f we 1 MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEOGE OF THE PENALTIES INVOLVED 
. FOR WILFULLY MAKING A FALSE STATEMENT OR CLAIM. (U.S. Code, Title 18, Sec 287,1001, provides a penalty of not more 
than $10,000 fine or not more than $ yeare imprieonment or both.) 
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DEPARY MENT OF THE AIR FORCE 
HEADQUARTERS UNITLCD STATES AIR FORCH 
WASHINGTON é», D.C, 


fare FO 


ATIN OF AP S-64-¢ 


Review of Divcherge 


Le. si2 Force Discharge Review Board of the Secretary of Air Force 

w2evon cl Council has carefully reviewed ond considered all the facts 
| 

rour case and after thorough deliberation has concluded 


TeCe 


what . saange in the type or nature of your discharge is not warranted 


Accoru..gly, the Secretary of the Air Force has directed that your 


ayo wcaction be denied. 


Pare vaw Dey: 7 


Ma tor tony 
Dircctorata of Adinistrative 


Se 
VOsVaoSS 


FILE IN MASTER 
PERSONNEL RECUR 
P 


AR oRDS 
‘ 5 i 
Ne S| 
ee ee GEL 
ees 
ie : 
ee neem inl 


Office Symbol {2-2 
fd. 4 / 


ete 
——— 


——— ee 


| DATE OF WEARING 


- REVIEW OF DISCHARGE OR SEPA KRATION | LU Febru 1961 
NAME OF APPLICANT (Loe! name ~ ficat namo - middle initial) loners SCAVICE NUMBER 


Owings, Robert M Als em _____—_;-Forme AB LO 658 


TYPE OF CASE | waMe OF COUNSEL Ree ANO/OR ORGANIZATION 
ee Lee 
pent APPEARANCE XC [NON- APPEARANCE 


| | counser Paton 


MEMBERS SITTING 
ee ets ek nl ee 


Brig Gen Edward N Backus, GOLA sicus, foun | codon Carl J Baldick, 26164 


Colonel Delavan H Davis, AO 299 063 Colonel James L O'Neill, 6158A 


Colonel Rex W Beach, 3290A — 


NAME OF PFC ORNE® | 


Captain Raymond T Owen, AO 2 219 321 aa ics I Sutton _ 


TVPE OF O1SCHARGE RECEIVED | UNOER THE “PROVISIONS oF 


FR 39-18 (Sentence of CM) _ 


APPEALS FOR 5 ea EXHIGITS SUBMITTED TO BOARD 


a a a 
MOOI LCATION omen (Speci ly) | JJOROCR APPOINTING BOARO | orem (Specaly) 
—_— 


= 
TeWERAL | | QIAPPLICATION FoR ALVICW OF DISCHARGE iw/5 Incls 


----—4 


T OMORA BLE | BRIEF OF PERSONNEL FILE 


FIRDINGS | 
wooo ———$___$____ rc ee 
THE AIR FORCE DISCHARGE REVIEW BOARD, ESTABLISH.O UNDER THE PROVISIONS OF SECTION 693H, TITLE 36, 
“UNITED STATES CODE, FINDS THAT THE APPLICANT: 


x i WAS PROPERLY OISCHARGED ' | WAS NOT PROPERLY DISCHARGED 


CONCLUSIONS 
ee 
I Tue AiR FORCE DISCHARGE REVIEW BOARD CONCLUDES THAT: 


be 


XL | THE TYPE OF DISCHARGE WAS FOUITABLE AND PROPER 


| APPLICANT SHOULO RECEIVE (Type of diecharge) 


Congressional Interest: Congressman Frank A Stubblefield (Kentucky) 


' 


‘-— —_-_ 
SumECT (Case of) 


5 February 1961 


! 
| 
Ito: 
| Dicector of adminiztrative Services Secretary of the Air Force Personnel Council 
\ Asr Force Register & Records Correction Branch Air Force Discherge Review Board 

i Recorus Correction Section, AFCAS-64C Washington 25. De C- 

} 


Paice ots aa ee! See ea 


THE eONE TARY oF THE AIR FORCE DIRECTS THAT THE FOLLOWING ACTION SE TAKEN AND THAT THE APPLICANT, NEXT 


OF KIN LEGAL GUARDIAN, OR OTHER BE INFORMED: 
NO Guanes IN Teer OF DISCHARGE NAME AND AOORESS OF PERSON TO BE NOTIFIED 


MODIFICATION ies St eee ead = Robert M Owings 
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DEPARTMENT OF Tia AIR FORCE 
WStiNG wa ‘ON 


| 
“ | 
SPECIAL ORDERS) 19 September 1960 
NUMBER E-1905) i 


Each of the following cfficers is 2ppointed a mernber of the fol lowing 
boards, 23s indicated, of ihe SAF Perscnnel Couscit, to meei ai the ‘call 
of the Sresidert thereof for the EEC es carrying Gut the sascructions 
outlined in AFR 35-16. For the A Diss wLality sccview Board and Physical 
Disasiiiy Appeal Board, five members (two of whom shall be Medical 
Officers) shali constitute a cuorum. For the Al? Decorations Board, three 
mer.oers shall constitute a quorum. Yor the A Discharge Review Board, 
five mezabers shill constitute a quorum. For tic AF Personne! Board, three 
members shali constitute a quorum, except tlat (2) five members shall be 
required in cases involving involuntary separation (or aernotions, where 
bossible) under the provisions of AFR 35-62, 36-2, 36-70, 45-40, 45-41 
and “5-25; and in those cases forwarded for ‘etermination from the Prys- 
~view Council; (2) five membérs, aii Regular AF, shall be required 
-1 Case -..vOlving selection for Regulus AF appointment (excepting those 
“iccted for appointment with a view to designation as medical | 
=5, Gente: octicers, AY nurses, AF medical specialist, or warrant 


AF Personne: Board 


Maj Gen S:anley T Wray, 608A Col Jesse K Grace, 19949A 
Brig Gen James L Riley, AO426156 oe Bascom Bogle, AO260279 
Brig Gen LaNare C Young, 9344 t Col Joseph E Barzynski, Jr, 1090A 
Erg Gex 2dwace N Backus, 604A = Col John H Thompson, 40320711 
CO louis A Gusti ae 9324 ut Col Charles E Abramson, 8833A 
Lt Col Robert D Little, 111544 
ilaj Richard K E Easley, 523474 | 
C:.p. Edward C Patterson, 267584 
6: Jomss L O'Neill, 6158A Cu). Raymond T Owen, A02219323 
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Alternate wicwibers | 
Cui Lewis H Oden, Jr, 19950A 
a. Col Grace M Barth, 21317W | 
at Col Pauline E Hacker, 2124707 
Maj Carolyn G Knight, 21344W | 
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UNITED STATES CODE, FINOS THAT THE APPLICANT: 
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TITLE 10, 


THE AiR FORCE DISCHARGE REVIEW BOARD CONCLUDES THAT: : 


THE TVPC OF DISCHARGE WAS EQUITABLE AND PROPER 


APPLICANT SHOULO RECEIVE (Type of diacharge) 


KM. Owings, AF 15 440 658 


. 
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onn26 May 1966 
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DEPARTMENT OF THE AIR FORCE 
AIR FORCE DISCHARGE REVIEW BOARD 
WASHINGTON, DC 


Owings, Robert M. (Former AB) AF 15 440 658 
Box 7, Terminal Island 
San Pedro, California 90731 


REHEARING 
SUPPLEMENTAL BRIEF 


1. Subsequent Service: Enl in RA as Ret, 25 Jul 61 (giving A 
name as James Irvin Towery & DOB as 8 Aug 31), claiming no \ 
prior service. Served 4 mos, 28 das. No os svc. Char: « 
1 Exc, 1 Unsat. Eff; 1 Exc, 1 Unsat. Time Lost: S/R in- 
dicates 4 das AWOL (2 occ) & 7 das Conf. Rpt of Sep indi- 
cates 31 das lost. Rec'd Undes Disch 22 Dec 61 UP AR 635-206 

(Fraud Enlistment - Concealment of Prior Service). 


Anita Preston 
Examiner 


May 18, 1966 


DEPARTMENT OF THE AIR FORCE 
AIR FORCE DISCHARGE REVIEW BOARD 
WASHINGTON, DC 


Owings, Robert M. (Former AB) AF 15 440 658 
Box 7, Terminal Island 
San Pedro, California 90731 


REHEARING 
MATTER UNDER REVIEW: Appl rec'd BCD fr USAF 14 Oct 60 UP 


AFR 39-18 (Sentence of Sp CM). Appeals for Hon & reversal 
of CM. 


BACKGROUND : 


a. DOB: 7 Jan 32. Disch Age: 28 9/12. Educ: 4 yrs HS. 
AQE: TS-8, M-8, C-9. PCAFSC: 82130 (Spec Investiga- 
tor). Additional AFSC: 20330C (Lang Spec). 


Prior Service: 4 yrs, 10 mos, 21 das AMS 


| 
(1) Enl in USAF as Pvt, 4 Jan 51. Served 2 yrs, 4 mos, 
15 das. No os sve. PFC 2 Apr 51, A/2c 14 Apr 52. 
Char: 2 Exc, 1V Gd. Eff: Exc. Hon dischd as A/2c, 


18 May 53. 


(2) Enl in USAF as A/2C, 19 May 53. Served 2 yrs, 6 mos, 
6 das. OS 1 yr, 1 mo, 4 das (FEAF). A/1C 4 Nov 53, 
S/Sgt 8 Aug 55. Char: Exc, Eff: 2 Sup, 2 Exc. Hon 
dischda as S/Sgt, 24 Nov 55. 


SERVICE UNDER REVIEW: | 


| 
a. Enl as A/1C, 25 Nov 55. Served: 4 yrs, 10 mos, 20 das. 
OS 1 yr, 4 mos, 11 das (Japan). 


b. Prom & Red: S/Sgt 25 Nov 55 
A/B 16 Mar 60 (Sp CM) 

Time Lost: 76 das Mil Conf, 28 das Civ Conf. TOTAL: 

104 das. 

Courts-Martial: 

(1) Sp - 7 specs of stealing Mil Pay Cert (totalling 
approx $850) 16-22 Sep 59. Pled Not Guilty. Found 
guilty. Sentenced to BCD, forf $70 per mo for 3 


mos, CHL 3 mos, & reduction to A/B. C/A apvd BCD, 
CHL 3 mos, forf $43 per mo for 3 mos, & red to A/B. 
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Record of Service: 25 Nov 55 - 10 Aug 56, Wash, D.C. 
Exec Sup 


APR: 20 Oct 55 - 15 Mar 56 "Exc" 
11 Aug 56 - 31 Mar 57 "Exc" 
1 Apr 57 - 4 Jan 58 "A V Bd Amn" 
4 Jan 58 - 31 Mar 59 "A V Bd Amn" 


FACTS LEADING UP TO DISCHARGE: 
Refer to Sp CM #20. TAB 2 


BR, JAG, USAF, set aside so much of the findings of 

guilty of each spec of the charge as exceeded findings 

that accused did, at the time & places alleged, wrongfully 

appropriate money of the sums & ownership alleged, in 

viol of Art 121, UCMJ. Bd found sentence appropriate & 

findings of guilty, as modified, & sentence were affirmed. 
TAB 3 


OTHER FACTS: 


a. On 21 Feb 61 the AF Discharge Review Bd considered case 
& concluded that a change in the type & nature of disch 


was not warranted. Accordingly, SAF directed that appli- 
cation be denied. TAB 4 


On 29 gan 63, the AF Bd for the Correction of Mil Records 
considered case & determined that no corrective action 
was indicated. TAB 5 


On 20 Sep 65 the AF Bd for the Correction of Mil Records 
again considered case & determined that no corrective 
action was indicated. TAB 6 


BASIS ADVANCED FOR REHEARING - Appl dtd 4 Mar 66. TAB 1 


"In an almost exact case, U.S. v. Wallace (Major) Judge Homer 
Ferguson stated 'gambling is against public policy, & the 
courts will not lend their offices to enforcement of obliga- 
tions arising therefrom.' *Though Nev - for example - both 
licenses & taxes gambling 'the courts of that state deny any 
right of recovery on gaming transactions.' * Judge Ferguson 
continues 'the issuance of worthless checks in a gambling 
game or as a means of facilitating a gaming transaction can- 
not be made the basis of a criminal prosecution for allegedly 


ee co I incl article Time Magazine 3-4-66 
ae Vie or Wallace. 


= 3)- 
"Military Law (Time - Mar 4, 1966) Pages 61-62. The Right 
to Welsh. as U.S. Army suffered no qualms when slot machines 
were installed in the Officers' Club in Murnau, Germany & 
were rigged to keep 70¢ of every dollar played. Indeed, the 
clubs profits reached a welcome alltime high when Major 
Robert G. Wallace fed $7,000 into the one-armed bandits over 
a period of nine months. There was, however, an offense 
against military propriety: In the process of buying rolls 
of quarters from the bar - Wallace passed $2,000 in rubber 
checks. A General Court-Martial sentenced him to dismissal 
from service. By the time Wallaces cases got to the U.S. 
Court of Military Appeals his sentence had been reduced to 
forf of $900 in pay - for him - a little more than a months 
pay. Even so - the nation's highest military court (the 
U.S. Court of Mil Appeals) reversed his conv. *Whether legal 
or illegal - ruled Judge Homer Ferguson - for the Court - 
gambling is "against public policy, & the courts will not 
lend their offices to enforcement of obligations arising 
thereform.' Though Nev - for Example - both licenses & taxes 
gambling, *'the courts of that state deny any right of re- 
covery on gaming transactions.' In the same vein said Fer- 
guson - *'the issuance of a worthless check ina gambling 
game or as a means of facilitating a gaming transaction can- 
not be made the basis of a criminal procecution for allegedly 
"dishonorable conduct."' Judge Ferguson continues *'the 
club gambled on the accused having money in the bank and lost. 
Having done so it cannot look to the law as a club| to hold 
over those foolish enough to engage in this type of dissipa- 
tion.' Judge Quinn would have reversed the conviction on a 
less cosmic ground: 'The court-martial failed to prove that 
Major Wallace's checks were passed as ordinary commercial 
instruments and not as I.0.U.'s.' End.” TAB la 


File contains copies of: 


1. Summons - Robert M. Owings, Plaintiff, v.| Harold 
Brown, OSAF, Def & Complaint whereby Plaintiff alleges denial 
of treatment for sve connected disab by Def & other organiza- 
tions & demands judgment of ten million dollars. 


TAB lb 


2. Copy of Complaint for Write of Injunction! - Owings, 
Plaintiff v. Robert S. McNamara, OSD, Def., alleging denial 
of reversal of conv by mil review bds & demanding 25 million 
dollars damage for loss of wife, children, mental & physical 
health, & despondency which brought plaintiff to react in 
a way that brought him to have a prison record. TAB lc 


3. Copy of Application to Proceed Without Prepayment 
of Costs, & Affidavit in Support - Owings, Plaintiff, v. Bd 


= 5S) = [16] 


ma! 


of Vet Appeals, VA, Def & Complaint for Writ of Injunction 
demanding that ct prohibit def fr continuing to deny plain- 
tiff his vet benefits & for mental anguish suffered demands 
1 million dollars. TAB ld 


4. Appl for Correction of Mil or Naval Record (DD Form 
149) dtd 4 Mar 66. 


Anita Preston 
Examiner 


April 26, 1966 


Owings, Robert M. 
Former AB 
AF 15 440 658 


Information indicates the following: 


Place Date Charge Disposition 


Miami, Fla 2-12-62 2-28-62 case 
dism in JP #1 
Court | 


| 
Newark, NJ 7-28-62 impersonation of an committed to the 
officer of the U.S. Mercer Co Jail in 
default of $10,000 
bond 


Newark, NJ 12-3-62 impersonation of imp of sent susp 
officer of the US placedion 5 yrs 
18 USC 912 prob | 


Honolulo, 9-15-63 US Prob viol to USM 
Hawaii | 


Newark, NJ 9-23-63 viol prob imper- sent to 3 yrs 
sonate an officer under 18 USC 
USA 4208-1(a) (2) 


USP Lewis- 10-12-63 (a) (2) impersonat- 3 yrs; trans to 
burg, Pa ing Air Force off USP Marion, I11 
(prob viol) 1-22-64 


USP Marion, 1-24-64 PV (a)(2) (imper- 
Till sonating AF officer) 
| 
Cook Co Jail 10-20-64 decep pract pub intox 
Chicago, Ill | 
Park Forest, 10-18-64 pub intox deceptive charges stricken 
T1l practice 6-7-65 subj is 
; incarcerated McNeil 
Island, Wash to 
8-21-66 


Salt Lake impersonating 2 yrs prob as of 

City, Utah Fed Ofer 2-23-65 (Never re- 
leased fr custody 
& on 3-14-65, trans- 
ferred! to McNeil 
Islandj as PV to 
serve 707 das re- 
maining on previous 
conv. 
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Owings, Robert M. 
Date 
11-28-64 


Place 


Fed Corr Inst 
Lompoc, Calif 


USP McNeil 3-17-65 


Island, Wash 


Fed Corr Inst 
San Pedro, 


BKE - Breaking & entering 


USP - US Prison 
PV - Parole viol 


Charge 


impersonating an 
ofcr of employee 
of US 


prob viol (imper- 
sonating an Af 
off) 


impersonate AF 
Ofer (PV) 


Disposition 


90 das observation 
& study 


has 707 das remain- 
ing to serve as PV 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ROBERT M. OWINGS, 


Plaintiff, 
Civil Action 


si No. 2381-65 


SECRETARY OF THE UNITED STATES 
AIR FORCE (SAFOS), 


Defendant. 


ORDER 


Upon consideration of defendant's motion to stay proceed- 
ings pending decision of Air Force Board for the Correction of 
Military Records on plaintiff's application presently pending 
before it, and plaintiff's motion for expeditious hearing and 
disposition of long pending case, it is by the Court this 19 
day of January, 1967 : 


ORDERED that defendant's motion to stay proceedings be granted 


and that the proceedings herein be stayed until October 1, 1967, 


| 
and it is further 
ORDERED that plaintiff's motion for expeditious hearing 


and disposition of long pending case be denied. 


/s/ Matthew McGuire 
S DISTR 


118] 


Certificate of Service 


I HEREBY CERTIFY that service of the foregoing proposed 


Order has been made upon plaintiff by mailing a copy thereof to 


him, Robert M. Owings, Box # 7, Terminal Island, San Pedro, 


California 90731, on this 18th day of January, 1967. 


/3/ 
ELLEN LEE PARK 
Assistant United States Attorney 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT M. OWINGS, | 
Plaintiff, 


Civil Action 
No. 2381-65 


Vv. 


SECRETARY OF THE UNITED STATES 
AIR FORCE (SAFOS) , 


Defendant. 


ANSWER 
First Defense 
Plaintiff's complaint as supplemented should be dismissed 


for lack of jurisdiction over the subject matter. 


Second Defense 
Plaintiff's complaint as supplemented fails to state a 
claim upon which relief may be granted. 


Third Defense 

Answering specifically the allegations of plaintiff's com- 
plaint as supplemented defendant avers as follows: : 

1. Defendant in response to the paragraph denominated 
"Supplement" admits that plaintiff was convicted of larceny and 
that the conviction was considered by a Board of Review which 
found evidence sufficient in law and fact to support the find- 
ings of the lesser included offense of wrongful appropriation 
and affirmed the sentence as imposed. Defendant is not required 
to answer the conclusions of law of said paragraph put insofar as 
answer may be required defendant denies said allegations. 
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2. Defendant in response to the paragraph denominated 
"Supplement II" admits that plaintiff has sought and been denied 
relief under 10 U.S.C. 1552 and 1553 and respectfully refers 
the Court to the certified copies of records of the Air Force 
relative to plaintiff's applications for such relief where records 
were riled in this cause as defendant's exhibits A, B, C and D 
on December 20, 1966 and to defendant's exhibit E which is annexed 
hereto and made a part hereof. Defendant denies that plaintiff 


has been wrongfully denied relief under 10 U.S.C. 1552 and 1553. 


/s3/ 
DAVID G. BRESS 
United States Attorney 


/s/ 
JOSEPH M. HANNON 


Assistant United States Attorney 


/L: |e 
LAWRENCE E. SHINNICK 
Assistant United States Attorney 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that service of the foregoing Answer together 
with Exhibit E has been served upon plaintiff by mailing a copy 


thereof to him, Robert M. Owings, pro Se, 696 West 14th Street, 


San Pedro, California 90731, via Air Mail, on this day of 


February, 1968. 


/s/ 
LAWRENCE E, SHINNICK 
Assistant United States Attorney 
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DEPARTMENT OF THE AIR FORCE 
WASHINGTON 20330 


OFFICE OF THE SECRETARY 


25 CCT 1967 


SAFCB 66-1157 


OWINGS, ROBERT M. 
AF 15440658 


MEMORANDUM FOR THE CHAIRMAN, AF BOARD FOR THE CORRECTION 

OF MILITARY RECORDS 
| 
Having received and approved the recommendation of the Air 
Force Board for the Correction of Military Records and under authority 
of Section 1552, Title 10, United States Code (70A stat 116), iF is 


directed that: 


1. The application of Robert M. Owings, AF 15440658, Docket Number 
66-1157, before the Air Force Board for the Correction of 
Military Records, be, and it hereby is, denied. 


All necessary and appropriate action be taken in consonance with 
this Directive. 


TJarorsendd ange, 


~~~ TOWNSEND HOOPES 
Under Secretary of the Air Forco 


1 Lo 
{eh}. Weck | 


Pp am Of 2, 
Room 50 800, 


United States Air 


llesed offense." 


yy Records met in Room 


on Wednesday, 23 August 


Qik @) 


Lehnann, 


Robert 


in his behalf. 


The following documentary evidence was considered: 


EXHIBIT A. Applicant's request for corrective action. 

EXHIBIT B Brief of Examiner, Mr. M. M. Schultz.: | 

EXHIBIT C. Transcript of Testimony. 

EXHIBIT D. Master Personnel Records of the eppiicant 

EXHIBIT E. Letter, Roland K. Willette, February 4, 1967. 

EXHIBIT F. Copy of Hearing, Board of Veterans Appeals, 
January 31, 1967. 


The Board Finds That: 
1. The applicant has exhausted all remedies provided by law or 


regulation. 


2. The record shows that: 


I 
a. Applicant reenlisted in the grade of AlC (P) on 25 November 


1955, for a period of si S$ at Hill AFB, Utah. He was discharged 
at Travis AFB as airman basic on 14 October 1960, as the result of the 
Sentence of a Special Court-Martial and issued a Bad Conduct Discharge 


Certificate with over 9 years active military service. He was 


awarded the Good Conduct Medal ard Clasp with two bronze loops. | His 
| 


training while in service consisted of the Language Specialist 
Course (Korean) completed in 1954; Special Investigator Course completed’ 


in 1956 and Language Specialist Course (Japanese) completed in 1958. 


formance ratin, 20 October 1955 to 15 March 


ny 


59 - Very Good * 


Character 


azuke AB, Japan. 


Buus 


enn ond “net 5 
enot and thao jac 


nowever, that cxccoe ive 


ur inonins saver, 


On 15 


deficient and utilize the intervel involved, to transmit them 


the US, in which to oorvoy money from relatives or obtain 


‘al property. Between the 


tember 1959, applicant considers 


| 
he ran approximately $26,000 throush hic bank account; this figure 
included approximately $€,500 in gambling 


was merely paper transactions in covering one check with the proceeds 


+ 


; became the basis for court- 


| 
1 they bounced because his in-lawe 


declined to supply hir. with any further money. Applicant had 


: ey : n we > ry : | 
disposed of his automobile anc his personal property of any 


Significance and had become virtually bankrupt. 


e. On 19 January 1960, ant wrote a letter to his OSI 


District Commancer A in which he requested administrative 


1 
rovisions of paragraph 4a, AFR 
is grap 


for the convenience of the Government). 


Rat AS . 
he had become involved in a wave of 


gambling that nad cost 


| 
9. He said he had been covering his losses by sale of 


cans from friends and institutions, and outright grants 


Ne ee 
from relatives but, in the end, found ne was not covered for all his 


a 


nd 


January 


entered 


ptember 


Ttusuke Air Baise officials. He feit 


pride in the 4 orca and was requesting 


was ret 


tor 


( art t's case on 


xO 


ecifications ana 


3 seven checks to the order or the Itazuke 


varying race amounts as all 


due course, Pp 


had instructed th« 


me 


reinbursed wor the face amount of these checks. On 22 September 1959; 
applicant sent another teolerram directing his bank to refer all checks 
to the maker, to maintain « (})0 balance to cover transmission and other 
bank charges, to wire him the oalance by American Express, and) to send 
future deposits to that account to him at Itazuke by airmail. ‘The bank 
complied on 29 September 1959, by remitting $3,884.99 to applicant in 
the manner requested. The checks involved were identified by an 
official of the bank who testified 5 deposition that payment is 
stopped on the checks in accordance with applicant's direction’ in his 
telegram of 2 September 1959. Although the applicant contended he 
withdrew the stop order of 2 September in : letter to the bank’ dated 

i, September 1959, that official also testified the only Ansenaottons 
the bank received in connection with applicant's account were his 
telegrams of 2 and 22 September. Between 2 ana 29 September 1959, 

when all but $50 of applicant's checking account was remitted to hin, 
at no time was his checking account balance less than $850. Applicant 
admitted uttering the checks in question but denied he intended to 
permanently or temporarily deprive the NCO Club of its funds. His 

stop payment order of 2 September, he eroiainedecaneiica to checks 
other than those cited in the court-martial charge and resulted from 
extensive gambling losses and notification by his bank that his account 
was in an unsatisfactory condition. Applicant testified further that 


on or about 14 September 1959 he deposited $825 in his checking account 
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the same time, instencted the bank to honor all 


“made de pon 
cheeks in question. 
laws and urgently 
supposed to deposit to his 
count at Clearficl y had previously loaned applicant 
dune 1959, which they deposited 
was no question in his mi 


again as they were well-to-do, 


not let him Gorm. On or about 1 October 1959, 


Although he could produce no supporting 


r to the contrary, applicant defended 


rv 1959 he had directed his bank to 


the railure of 


eafter cashed 


He had not subsequently redeemed them be 
vhe settlement of other x rs versus 
gartbling activity. Although it was 


lized as an OSI Special Agent, 


| 

applicant sought to show he had future potential to the Air Force 
and that his retention was justified. However, the Court found him 
guilty of al! specifications and tie: charge and sentenced him to 
be discharged from the servicc with a bad conduct discharge, to | 
forfeit $70.00 per month for Lhree months, and to be confined at hard 
labor for three months, and to be reduced to the grade of Mirman Basic. 

f. The convening authority, on 25 April 1960, approved the | 
findings and the sentence as ad judyed on 16 March 1960, except that he 
modified the amount of the forfeiture from $70 to $43 per month for 
three months. 

g- In a report of his post-trial clemency interview incident to 
the review of applicant's court-mirtial action, a member of the Office 
of the Staff Judge Advocate, List Air Division, recommended, on 6 June 
1960, against clemency in the belief that applicant's usefulness to the 
service had been destroyed. He noted that for some months applicant had 
conducted a crusade aimed at abolishing gambling in the Air Force, 
particularly overseas, which applicant contended was unrestrained and 
was destroying an appreciable portion of the officer and NCO corps. 
Applicant's primary target was slot machines which he described as a 
curse to which people became addicted like narcotics and more serious 
Lhan liquor. However, the interviewer considered this a reaction to 
applicant's bankruptey and military predicaments, and he called attention 


to a psychiatric evaluation of applicant at the USAF Hospital, ‘Tachikawa , 


subsequent to interview but prior to preparation of his report. Appli- 


| 
cant was found free of mental disease, defect or derangement that would 


$ tay 


relieve him of responsibility lor his offenses or affecting his capacity 
to stand trial with the dinrnosis: (3212) Passive Aggressive Reaction, 
chronic, marked. characterized by iumnature and impulsive behavior, petulant 
and childlike expressions of hostility, poor social judgment, and 
manipulative social behavior. In a rebuttal to the report, applicant 
coneluded he got in trouble gambling and erroneously tried for larceny 

and convicted for instigating Congressional and Senatorial interest. 


h. Upon the recommendation of his Staff Judge Advocate, the 


° 
Commanding General, 41st Air Divisien. as the officer exercising general 


courts-martial jurisdiction, approved the sentence as approved by the 
convenins authority and referred the matter for appellate review. INs 
action wits announced in appropriate convt-martial orders of his 

headquarters issned on 27 Jime 1940, which also announced the fact of 
t 


applicant's trial and the result thereof. 


iew of applicant's case, a Board of Review convened 


in the Office of tnd Advocnte General was of the belief that 

applicant uttered the: checks in question with the intent of eventually 

makinyt them good and that his manipnlative behavior, in their view, was 

that of an individual who resorted to worthless checks to temporarily 

relieve bis finmncial difficulties rather than that of one who uttered 
° 


worthless checks with no intent to ever redeem them. The Board of 


Review found the evidence sufficient to support only the findings of the 


lesser included offense of wrous?a] appropriation. As so modificd, 
the Board affirmed the findings of pai lty and the sentence. | 

j.  Confirmatory courtemirtbial orders were issued at Travis AFB, 
Calif., on 10 October 1960, which directud execution of applicant's 
sentence and indicated he had, in the interim, served that partiof his 
affirmed sentence providing for confinement. Orders issued on 1s October 
1960, at Travis AFB announced the fact of applicant's discharge) under 
other than honorable conditions with a Bad Conduct Discharge pursuant 
to sentence of special court-martial and he was so discharged. 

k. Applicant applicd to the Air Force Discharge Review Board 
in January 1961 for a change in the miinve of his discharge to bn 
Honorable Discharge. In its consideration of the matter on 14 February 
1961, that Board concluded he had been properly discharged and denied 


applicant's request for a change. 


1. un 13 November 1962, applicant initially applied to the Air 
Force Board for the Correction of Military Records asking for his 
discharge to be changed to Honorable to enable reinstatement of 
veterans rights. His request was denied by the Board in Executive 
Session on 25 January 1963 because his submission and the facts of record 
failed to establish a showing of probable error or injustice; He was so 
informed by letter dated 11 February 1963. After repeated unsuccessful 
abbenpis to have the Board reconsider its prior action which serio 


dented for the same reason as was his initial request, applicant 
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application 
eorrested to 
November 1955 were 4 
establish entitlement to veber 


honorable service. 


because no error or injustic 


accordingly on 20 September J965, 


Applicant re-applied to 


1964 asked for a! 


aily the same ba 


record--that he was not 


when 


in the’ Army under 


midned to be a fraudulent enlistmen 
concealed the fact of prior service 


o that service 


impersonation. viclatic >f proba 


ive practices ) 


made te the Air 


Roard for the 


arain concluded applicant's 


public intoxication, etc. 


roree 


asked that 
siorab*e discharges on 18 May 
complete separations to 


its on the basis of prior 


That. application was also denied by the Board 


demonstrated. Applicant was 


‘ce Discharge Review Board 


e nature of his discharge 


he now does for the correction 


amenable to prosecution for offenses 


That Board considered the matter 


discharge was equitable 


appli- 


in October 1960. 
This was subse- 
because applicant had 
in the USAF and his Bad Cond 
made him ineligible for 
ive criminal record s, the 
“Lon, 


Certain submission of 


Discharge Review Board and to the 


epecbion of Military Records while applicant 


was in prison under sentence. Ry his own admission, applicant has 


become reliant upon alcohol ani jas emotional problems. He relates 
all his difficulties to the circumstances surrounding his separation 
from the USAF. 

a. As a Special Arent of the Office of Special Investigations, he 
was assifned to a responsible position in Counter-Intellifence Security 
at Itazuke Air Base, Japan, where because of his grade (Staff hearst 


he frequented the NCO Club. The Club possessed several slot machines. 
Treviously, applicant was unfamiliar with such devices, but he ecame 
fascinated by them and indulged himself as one of the heaviest, if not the 
heaviest, player in the orpaniszation. Between January and Septémber 
1959, he wrote approximately $10,000 in checks to the Club; approxi- 
mately $9,150 in checks were honored by his bank in the US, and the 
remainder were returned unpaid to the Club by his bank. The proceeds 
from all checks written, those honored and those unhonored, were placed 
in slot machines or lost at other pambling devices located throughout 
the Club. | 

b. The unpaid checks became the basis for charges against 
applicant resulting in his trial and conviction by Special Court-Martial 
at Itazuke Air Base in March 1960 on seven specifications of larceny 
in violation of Article 121, UCMJ. Sentence provided for reduction to 
Airman Basic, p fine, confinement at hard labor for three months and 
dismissal with a Bad Conduct Discharge. Except for modification of 


the fine, the sentence was approved by the convening authority. 


The Board of Review, however, did not uphold the findings of guilty of 


larceny bub did find him eniliy or the lesser offense of wrongful 
appropriation. The sentence reoisivel unaltered. Applicant makes 
particular point of the fact chat. the Board of Review and all Reviewing 
Agencies have carefully contrive: to omit any mention of gambling in 
connection with petitioner's case even though the majority of the 
transeript of trial covers the fa that petitioner lost thousands of 
deliars in slot michines and other forms of gambling at this military 


club. 


Applicant contends that the pambling devices at. the Itazuke NCO 


OL 


ub were operated in an uncontrolled and unreasonable manner and that 
he has been illerally prosecuted for an offense that arose from gaming 
trank tons that occurred over a nine month period and has been denied 
justice in this matter by discriminatory practices against him by 
various Air Force Review authorities. On the basis of new evidence 
submitted te demands: that his court-martial be reversed and he be 
returned to the United States Air Force on the same status he held 
prior to the alleged offense. He further contends that the decision 


of the United States Court of Military Appeals in a parallel situation, 


Wallace (15 USCMA 650, 36 CMR 148), and legal precedent cited 


there, as new evidence that he was convicted of an offense and 


prosecuted illegally on charges arising from his gambling transactions. 


=i 6 


In summarizing the cited preecdont, US v Wallace, Court-Martial Reports, 
Volume 36, 1965-66, page 1s, states: "The evidence was insufficient to 


sustain the accused's conviction of worthless check offenses charged 
under Arts 133 and 134 of the Gode where it appeared that the ch¢cks in 
question had been issued to an officer's club in Germany in exchange for 
coins used to play slot machines maintained by the club. Whether gaming 
is lepal or illegal, transactions involving the same or designed |to 
facilitate it are against public policy and the courts will not lend 
their offices to enforcement of obligaiions arising therefrom. Conse- 
qnently the issuance of a worthless check iin a gambling game or asa 
means of facilitating a gaming transaction cannot be made the basis of 

a criminal prosecution for alleres dishonorable conduct. The courts 
will] not lend the offices of the « inal law for the taking of punitive 
measures for the nonpayment of yaniling obligations. Furthermore, it 

js immaterial that one of the partics to the gambling transaction was an 
instrumentality of the United States." 
5. In support of his application for correction action, applicant 


includes: 
a. A handwritten copy of an article appearing in the 4 March 1966 


issue of Time Magazine entitled "The Right to Welsh." This article 
| 


refers to the precedent cited by asplicant, US v Wallace, and quotes 


some of the rationale of the presiding Judge Ferguson. 


| 
b. Copy of a Swnmons and an attached Confplaint filed in the 


United States District Court for the District of Columbia showing ~ 
applicant as Plaintiff and the Secretary of the Air Force as Defendant 
in litigation where applicant seeks judgment in the amount of ten 
million dollars ($10,000,000) because of alleged denial of treatment 


by the Department and other orranizations for loss of physical and 


mentil health resulting from Ui. performance of military duty from 
Jannary 1951 to October 1960. 
ec. Copy of Complaint for Weit of Injunction filed in the United 
States Distriet Court ‘for the Southern District of California showing 
applicant as Plaintiff and the Secretary of Defense as Defendant in 
Yibhiration where applicant alleres denial of reversal of his court— 
aptin Ll conviction by review board. ind demands judsment in the amount 
- twenty-five million dollars (25,000,000) as damages for loss of 
children; mental and physical health; and despondency which 


to react in a way bhat brought nim to have a prison 


d. Copy of an Application to ‘roceed Withort layment of Costs with 
Affidavit in Support and an atbached Complaint for Writ of Injunction file 
ict Court for the District of Columbia showing 


Administration, a > Defendant. By such litigation, applicant sought 
> y © ? es is 


1502 


to prohibit the Board of Veterans Appeals from continuing to deny him 


s based on its conelusion that the circumstances leading to his 
dismissal from the USAF involved moral turpitude. He demands one million 
dollars ($1,000,000) as damages. 

Copy of Motion to Deny Defendant any Further Stay of Proceedings 
ast ¢ 1967, filed in the United States District Court for the 


District of Columbia showing applicant as Plaintiff and the United States 


| 
Air Force as Defendant. By this means. applicant seeks to prevent any 


further delay in the consideration of his case by the Air Force | Board 


for the Correction of Military Records on his assumption that the Board 


does so when it says the miter was suspended at request of counsel 


who indicated he wished to make a further submission in applicant's 
behalf. In this manner, applicant alleges, the Board has used his 


counsel as a tool to further suspend and delay action in this cause. 


6. Applicant's counsel appeared before the Board and urged, 
| 
a. Applicant was a conscientious and sensitive person who became 


involved in gambling to the extent he wrote checks in the hope and 
expectation they would be covered by his family. 


b. That he obtained a lonn from the man in charge of the NCO 


Club so he could continue iuis ;umbling and that the NCO Club encouraged 


his rambling. 


c. That this case in one respect differs from the case of the U.S. 


a 


versus Wallace, Judge Ferguson cited a case of the U.S. versus Lenton 


there must by dishonorable conduct on the part of the accused 
as well as nonpayment of the check. Refusal to make good on an instrument 
vhich is valid neither Legally nor morally can hardly be regarded as 
dishonorable conduct. Lacking any obligation to pay, the accused's 
conduct in not making good on a check, under such circumstances is not 
dishonorable." 


d. That even though the checks written by the applicant were not 


put into the gambling machines the fact is they were all thrown! back into 
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Ling devices; therefor:. c ts would not enforce that kind of 
oblication, and it dees not mr ic the basis for a court-martial. In 
this instance counsel clted the case of the U. 5. versus Lenton. 

he money in question was thrown into the slot machines and 
counsel knows of no testimony to the contrary. Where there is no 
question that the money is to be used for a gambling obligation as the 

and the NCO Club actually stimulated nim; helped him to 

the borrowing and loaned him money, the cheeks cannot be held to be 
valid. 
f. The Board of Review wis convinced applicant did not intend 

to take the money, but that he intended in every case to be able to 
pay it back. That even though the Board of Review found there was no 
intent, he could be tried and convicted of wrongful appropriation. 
Wrongful appropriation requires intent to deprive, defraud or appropriate 
only temporarily. Since they found he did not intend to do this, he 
could not possibly be found guilty of a crime. The Air Force acted 
unconstitutionally; they couldn't have convicted this man of a crime 
when they specifically found he did not intend to do it. 

Mr. Owings having amassed an extensive criminal record 


across the country is not relevant to this Board's consideration. 


h. The finding iof the Board of Review was no more valid than the 


court-martial finding on larceny. 


| 

i. Applicant knew what he was doine: but that is not criminal 
intent. Intent is what is known as intent to do a criminal noes the 
intent to commit a crime. ‘his is not the same as whether he did it 
voluntarily. He voluntarily wrote checks and Imew what he was doing. 
He was carrying on a kiting scheme, but that is not the intent required 
for criminal purposes. He did not do this with the intent to commit 
acrime. The court-martial record does not establish the existence or 
intent. 

j. The only charges against applicant, those he was defended for, 
were larceny. There was no lesser charge included when it wasn't 
charged him. Intent to deprive and defraud another person of the 
benefit of property was found by the Board ot Review not to exist in 
this case. Each specification charged him with a case of larceny and 
were not of any lesser offense. The Board of Review could not substitute 
some other charge which was not contained in the charges against the 
applicant for which he was not defended. 

k. Consideration of the moral aspect, applicant's downfall was those 
slot machines. He had an outstanding military record, was given letters 
of commendation and intended to make the service a career. He attended 


special schools and was probably the best man in intelligence for 


interrogation in extremely important and highly critical work. His 


performance of duty and the type of work he did is indicative that he was 


not the type of person who shonld be: ‘jven no consideration and booted 
ont of the service. We fo celfecinested and Lhe kind of person who could 
have been made or broken by the aorviee: and who was broken. Some 
responsibility rests with the service to heip in his rehabilitation. 
There is a responsibility to wipe ont the wrong done to him, both 
morally 


returned to military service. 


7. The Acting Chief, Military : Office of The 


Advocate General reviewed the argume nb of petitioner's counsel 
14 September 1967, and comm: nted as follows: 
t > 


of the hearing of the above-entitled cause, on 
been reviewed. 


"2. The argument of pebitionerts counsel that the decision of the 
Found the evidence proved the petitioner 
24d offense of wrongful appropriation was 
there wes no lesser offense included within 

the larceny charge, is erroneous 1n law and fact. 


1 


3 ticle 66(c), Unifor f Military Justice, requires the Board 
of Revi "to weigh the evidence, judge the credibility of the witnesses, 
and determine cx ried questions of fact." The Board must be 


ince 


convinced j a reasonable doubt of the guilt of an accusca bofore 
it may arfirm any findings of guilty. tn 4 larceny case the ‘ 
must establish that'when the accused took or obtained the property 
which is the subject of the charge, he intended to permanznatiy ds 
raui the owner of the use or benefit of that property. If 
Fails to prove such intent, but does prove that the intent 
23 to bein rity depeive or defraud the owner of the 
use or benefit of the p y, the accused is guilty of the crime of 
wrongful approrpietio ‘ia offense is known as a "lesser included 
offense" anu is a crime pr jhed by Article 121, Uniform Code of 
Military dustice, Iarceny and weongtul appropriation. The Bo: rd of 


—— 


Review was not convinced beyond 4 renusonable doubt that Owings intended 
to permanently keep the money for which Uhe checks were given. The 
Board was convinced beyond a re: Gnabile doubt that he intended to tempor= 
sarily keep the money and later make the cheeks food. Accordingly, they 
reduced the findings of guilty from | Teaeeeae to wrongful appropriation. 
Tiris the Board was authorized to de, and reqnired to do, in view of 
their findings concerning Owinrs intent. Therefore, the argument of 
petitioner's counsel is not a correct interpretation of the decision of 
the Board of Review. Further, the argument that there is no crime 
of wrongful appropriation simply ignores the language of Article i2i, 
Uniform Code of Military Justice, 10 U.S.C. 921: 
"Any person subject to this code who wrongfully takes, obtains, or 
withholds, by any means whatcver, from the possession of the true 
owner or of any other person any inoney, personal property, or 
article of value of any kind -- 
(2) with intent temporarily to deprive or defraud another person* 
of the use and benefit of property or to appropriate the same to 
his own use or the use of any person other than the true owner is 


guilty of wrongful appropriation." 


"lL, In summary, the argument of petitioner's counsel has no basis in law 
or fact. Owings' case was handled in strict accordance with the law. 

The many reviews, both judicial and administrative, of his conviction 

and sentence have failed to uncover any indication of error or injustice. 
Further, petitioner has not submitted any new evidence in the hearing 
before the Correction Board on 23 August 1967, which casts the case in 

a different light. I therefore recommend that the requested relief be 


denied." 


| 
8. The Board carefully considered the evidence of record and contludes 


applicant has failed to show any legal error and the record fails! to show 


any cquitable grounds for granting his request. 


THE BOARD RECOMMENDS THAT: 


1. The application of Robert M. Owings, AF 15440658, Docket Number 


~ 20 — 


66-1157, before the Air Force Board for the Correction of Military 


Records, be denied. 


-essary and appropriate action be taken in consonance with 


ceconmendation. 


this 
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GOUSHPHY P. ANOCHRM LIER 
Vice Chairman 
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| RORFRT Me OWINGS (Former Staff Servennt, AF 15 44,0 658) 
Tox # 7, Torminal Ipland, San Priro, California 90731 
May 26, 1966 
|| References Special Court Martasy, “yeaunke ‘ty Pase, Japan 
March 16,'1960 (ACH SL 167) (Reetiok Nog 18,667, UeSe COMA) 
IN THS OFFICS Of PhS CALeS OF STAFF 
HEADQUARTERS, UNIT=D STATES SIR FORCE, 


WASHINGICH, DeCe 20330 


| ROLERT M. OVINGS, 
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Submitted for Petitioner by 
Legion on March 18, 1966 


Rese eee 


Mr, Lewis S, Sleneker, Director of Ke hebilitation, American Legion, 1380 
6) Sepulveda Boulevard, Los Angeles, © jifornia 90073, in a letter to petitioner 


dated March 29, 1966, stated: 


"Your cempletee PD 149, arpidcation for your 
cane to be heard tiiere the Mir Ferce Board 
for the Correction of ‘Sitery Nccerds was 
forwarded to our ; an, D.C. Officc, 
and under date of t 18, 1966, they sub- 
mitted it to the CHI? OF STF, together 
with the supportiny evidence, for @ hearing 
vefore the Board of Corrections" 


Petitioner has not heard frem the fir Force in connection with this matter 
x 


aad even thoush he has written the Air Foree in this regard = petitioner has not 


25 || bad a response from the Air Force, Therefore - the attached supplement to the 


; completed DD 149, which was submitted Marsh 18, 1966, is hereby subsitted this 


2éth day of May 1966 with new evidence to support petitioner's request for 
3 REVERSAL OF ACH S-19197 4ND REIMSTATVIEONT IN THE USAP retroactive to October 7/., 
| 1960. 


- . es in 
I : ' Paine 
| coz ‘ve Sloncker, Los Ang jes(?morieen Legion) “Rebert M. Owings 
try Te Eldon Jrmes, Indianapolis " " Petitioner 
Petitionerts file 

Institutional file on petitioner 
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IN THD OFFICE OF THY CHIEF OF STAFF 
HESDQUARTFRS, UNITED STATES AIR FORCE 
WASHINGTON, DeC.e 20330 


ROBERT M. GWINGS, ) 
2 SUPPLEMENT 10 DD 149, APPLICATION FOR 
Petitioner, ) ROVIEY OF DISCHARGE | 
Vv ) : 
4 CYINGS, Robert Me, S/Set, AF15440658 
AIR FORCE BOARD FOR THR CORRECTION 5 ACM S=19197, Docket No 18,667, COMA 
J | 
) 


OF MILITARY RECORDS (SAFCB), 


oa Xr @® ao fF w& ND KF 


| 
Respondent. | 


ra : 


On March 18, 1966, Petitioncr’s representative, the Americen Legion, 


submitted new evidence in support of petitionerts request for a REVERSAL of the 
above cited case and REINSTAT@ENT INTO THE USAF RETROACTIVE TO OCTOHER 14, 1960, 
This evidence was: 


JUSTIFICATION: i 
| 
"In an almost exact ezse, UsS. V WALLACE (Major), 
Judge Homer Fergusen stated tgambling is against | 
public policy, and the courts will not lend their 
offices to enforcement of obligations arising 
theretrem, Thouch Nevada — for oxample ~ both 
licenses and taxcs gambling, the courts of that 
State deny any right of recovery on gaming trans- 
actions," 


Jydge Ferguson continues, ".ethe issuance of worthless 
ehccks in a gambling game or as a means of facilitating 
a geming transaction cannot be made the bosis of a | 
criminal prosecution for allegedly *tdishonorable 


conduct," | 


There was one inclosure submitted which was an article from Tyme Magazine dated 
March 4, 1966 which gave further reference to UNITED STATES Ve WALLACE. The new 
| evidence submitted with this supplement gives further rulings, citations, etc, 


which represents new EVIDENCE THAT PETITIONER WAS CONVICTED OF AN OFFENSE and 


| PROSECUTED ILIEGALLY IN CONNECTIOS OF A CHARGE THAT AROSE FROM A GAMBLING TRANS~ 
| ACTION AND THE CCURT OF MILIT.RY APPETS HAS RULED IN IDENTICAL CASES THATS 


"The Court has, on the basis of public policy, 
consistently refused to sustain criminal pro- ' 
ceedings based uron the issuanee of worthless 
or subseanently dishenored ehecks in connection 
with gondling camct," Thus, in U.S. V WALTER, 8 
USCMA 50, 23 CR 274, pase 53: CCMA declared: 


nla 
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"It is elear frem whet vn howe seid ckove that 
gambling is aqninct public policy ond that the 
subjects of the allesed larceny were engaging 
in this illest] activity with the accusedeece 
We will not act an tre fof a 
collection scheme ey 

service in order to 2. } 

tdebtors? of void aro tlt dette The 

that one *welshes? on prabling debts and 
becomes kneim as 2 Mclsher? is nota crimc," 


The petitioner will prove in the following paragraphs thet he was convicted 


} 
j | 
| 

| of larceny in con ection with gembling debts at the Itazuke Air Base Non-Comnission¢d 


Officers Club, Itezuke Aid Base, Japan, on Merch 16, 1960. 
I 

Arraigned and tried before a Srecial Court-Martial convened at Itazuke, Japan, 
petitioner was found guilty of seven speclfications of larcery in violation of 
Article 121, Uniform Code of Military Justice, He was sentenced to recuction to 

an basics threc Lonths at hare labor; fined; and sentenced to be dismissed 
from the Air Force with a Bad Conduct Dischar :. With a modification of the fine, 

was approved by the convening authority. Houcever, the Board of 
Loview did not uphold the findings ef puilty of larceny but did find petitioner 
vuilty of the lesser included offense of Article 121, Wrongful Appropriations. 
With the lesser findings, the Board of Review Gid not reduce the sentence, It is 
dateresting vo note how the BOARD OF Rivinu AND ALL REVIESING AGENCIES HAS CARE— 
FULLY CONTRIVED TO CMET ANY MENTION Or GAMELING IN CONNECTION WITH PETITIONER'S 
CASE TVGN THOUGH THR MAJORITY OF THN IRANSCRIPT OF YRIAL COVERS THE FACT THAT 
eo TLTLONER LOST ‘THOUSANDS OF DOLLARS Ii SLOT MACHINES AND OTHER FORMS OF GAMBLIN 
AY VES MILITARY CLUB THAT WAS OPERATING IN THE FAR EAST, 
IZ 

The record discloses a truly astonishing situstion, Sergeant Owings, 2 
Special Agent with the Office of Soccial Investigations, OSI, United States fir 
Force, whose previous recom of previous service had been outstanding in every 
respect, wos assigned to a responsible position in a Counter—Intelligence Security 
Potition with a SECKET clearines at Itacuke Air Base, Japan. Sergeant O.ings wore! 


civjiisn clotaing as 4 Speeis2 4 -ent but beczuse of his grade, he frequented the 


oruissionced Officers Club on Itazuke fir Base, As permitted by a U.S. Air 
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Force, Far East, directive, the Club possessed and placed in its chub several 
slot machines, Previously unfaniliar with such devices, potitdoner, became fascia 
nated by them and indulged himself as one of the heaviest, if not the heaviest, 
player in the organization, As the machines were set to return only a small 
portion of a dollar deposited in them, there is justification for observation, At 
the time Sergeant Owings (petitioner) was playing the machines, there was a $1 


machine that took in $2500 without paying a jackpot. As the result of the 
subsequent investigation made in petitioner's case, it was found that the club 


was operating in an uncontrolled manner and the $1 slot machine was found to be 


so unreasonable that it was ordered removed from the club by the Base Commander, 


COLONEL DANIEL RIVA. Further, because Slot Machines are illegal in ‘Japan, the 


| 
machines receiving Japanese coins were likewise order removed from the club at the 


same time, 


qm 


Between January 1, 1959 and September 21, 1959, petitioner wrote approxima: 
$10,000.00 in checks to the clubs Sore $9,150.00 of these were honored by his 
bank, located in the United States, The balance were returned unpaid to the club 
and form the basis of the charges against the petitioner, The proceeds of the 
unpaid checks and the bulk of those duly honored on presentment were Placed in the 


club slot machines or lost at otier rambling devices located throughout the clubs 
In reversing U.S. V WALLACE, 15 USCMA 650, 36 CMR 148 (1966), the COMA 


stated: 
"vhether the use of slot machines in American Mglitany 
establishnents abroad ics legal, we need not and do not 
cecide, Cfo U.S. v NTISCH, 14 USCHA 324, 34 COR LOM, 
Whether raning is legal or illegal, transactions | 
involving the same or designed to facilitate it are | 
against public policy, and the courts will not lend | 
their offices to enforcement of obligations arising | 
therefronu," 


Thus, in EERMAN V RIVERSIDE CASINO CORPORATION, 323 F2d 977 (cA 9th Cir) 
(1963), it was pointed out that, slthourh gactlling is legal in Hevada, the courts 
of that State deny any right of recovery on gaming transactions, The same is true 


ins SCOTT V COURTNEY, 7 Nev 419 (1872) 
WEST INDES V 1ST NATIONAL BANK OF NEV, 67 Nev 13, 2s P2d 144,(1950 
WEISBROD V FREXONT HOTEL, INCe, 74 Nev 227, 326 P2d 1104 (1958) 
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ndies case, 23 here, dishonored checks were involved in payment 
of gonbling debts, Tne Suproamc Court of Nevada refused to permit suit for their 
collection, although leonerdiné state statutes pormitted licensed gambling and 
dmposed taxes thercot.y WISE. supea, the court declared action by a winner 


inst the cefaulting 


“Tae dispute here inv 


judicial cognizance ca ¢ e 1105 


also in HAMILTON V BLAN HIP, 290 A2a 90, (DO Ch) (1963), recovery was 
¢ 
denied for money loaned by a licensed Maryland proprietor of slot machines, such, 


as here, deing advanced "in the form of coins to enable appellee to play the slot 
machines mointained there", However, in the esse of petitioner, the coins were 
not even U.S. Coins. Petitioner wuld rive a chack and receive club slugs which 
were not spendable and only good for playing the slot machines, ‘The Court of 
Appeals found that al gambling transaction could not form the basis of suit in 
Maryland, althouch this fora of gambling wes legal there, It alse pertinently 
noted the applicable’ gen 2, at perce 904, to be as follows: 


1t val3d where made will be 
the ‘eourts of another jurisdiction 
without regerd to whether it would have been valid 
under the law a the fore TO IS MADE TO 
D L ROS WHEN ChMENT OF The CONTRACT 
WOULD CONTUAVENE 5 05 PUBLIC POLICY OF THE FOR" 
EHASIS SUPPLIE Tr 


SEE AiSOs 


OTATEON, 53 ALRDA 21.5 
a dur, Gaming end Price Contests, paragraph 61 
36 oe Gaming, parocvaphs 4 ard 29 


Waiitary i ppe 


"In 2fte mann 3 courh has, on the basis of 
public policy, cons ently refuscd to sustain 
criminal proceedinys besed upon the issuance of 
wortaless or subsequently dishonored checks in 
connection with guabling games," 


Viit 


Again, in UNITED STATES V LEITON, 6 USCKA 690, 25 CHR 19k, the COMA held a 


guilty plea to check and debt offenses inprovident because they arose out of a 
| 


gambling transaction, Of such, the Court stated on page 693: 
Meee (H never Sells wilful the refuse to 
pa et of a Wel > regardless 

is limited to a Ieyal Ponaeator et to ‘pay a sun of 
meney, or is intercretcd in the more general sense 
of a Mnoral! ob? jen which is not enforceable by 
court action... is ne 'moral! obligaticn is a 
gambling de he Supreme Court of California 
said in SCHUR V dCHNCON, 2 Cal App 2a 680, 38 P2d 
84k, ganblisg is "in conflict with the welfare and 
morals of society." 


onronn FF BA ND RF 


Turning to the check offense, the Court stated: 


u..eThere mast be dishonorable conduct on the part 
of the accuscd as weli as nonpayment of the check... 
Refusal to nake good an instrument which is neither 
valid legally n rcan hardly be regarded as 
dishonorable co: 2b. Lacking any obligation to pay, 
the accused's conduct in nov making good on a check 
under such circus cas, is not dishonorable." 
| 
See also UNITYD STATSS V YOUNG, & USCMA 695, 25 Ck 199, and UNITED STATES 
| V DOSAL-MALDONADO, 12 USCA 42, 51 Cua 28, and UNITED STATES V BROWN,| 13 USCMA 1,85, 
33 CUR 17, the latter holding: | 
| 


"ONE DOSS NOT STEAL ? sCTS THE RECAPTION OF 
MONSY HE HAS LOST Ti KED GAMBLING GANS." 


Xe 


i | 
x H One cannot deposit checks in a slot machine. It is necessary to deposit coins 


24 | ij , or Sluzs as in the petitioner's case and petitioner reccived these nonespendable 
25 | “slug "3 at the Club Slot Sales Departucnt in return for his check. See: 


i NNCTATION, cusra, 53 ALR 2d 345,372 
} i 9 So 2a 622 (12) (1950) 
i A { > 83 Cal App 2d 381, 188 ped 758 (1948) 

on H an, 38 Cal App 2a 379, 198 P2d 948 sa) 
'} 


i 
29 | As was stated in the Suprosc Court in FHDREY V JEMISON, 131 US 336, 2) Led 172, 


30! ? S Ct 776 (1889), poce 347: 


Win ° 


mae are 0 nion that,upon principle, the original 
payce cannot 7 ain an acti ion on a nove the consideration 
of wich is money advanced ty him upon or jn execution jof a 
contract of wager, he heing a party to that cont: tract, or 
having dircetly particinated in the making of it in the name 
of or on behalf of one of the parties." ' 

' 
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at 
Te case here <lso in neacthel2us gambling» clthouga one of the parties to the 
wager is an nstrunentality of the United States. Ganing is almost universally 
recognized as CONurX oh BOMOS MORES. (10.0N V V S2LLTIAK, 110 US 499, 28 L ed 225, 4S 
(185). And this is so, even 5? 44 is acsumed to be legal where playedo 


TAL BARK OF BPVADA, supras BU: 


the non; payment of 


NITED STA VY SALTER, supra 
TTED STATES $v TE raNiOi, supra 
observed in sALTek, supra, pase 54, the Club 
having mo ney, in the bank 
it ane t look to the law 


sc pecs ish enough to 
engage in 


i for an offense that arose from gaming 
sine monta tod at the Itasuke Air Fase Nco 
ustice in this matter by discriminatory 

& him by various Air Forte Review authoritics. Thercfore, in 
view of the Hew LVADENCE In defuense of petitioner, IT IS HEREBY DEMANDED THAT 
S-L9397 Bak D AND PETIT 2LoUANED TO THE UNITED STATES aIR FORCE 
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BEFORE THE : 
AIR FORCE BOARD FOR THE CORRECTION OF MILITARY RECORDS 
| 


IN THE MATTER OF: DOCKET NO. 66-1157 


OWINGS, Robert M. 
AF 15440658 


Former Airman Basic, RegAF 


THE APPLICANT REQUESTS: The findings and sentence of 
a Special Court-Martial convened in his case at APO 
929 on 16 March 1960 (ACM S-19197) "be reversed" and 
he “be returned to the United States Air Force on the 
same status ..... held prior to the alleged offense." 


PART II MILITARY RECORD: 


Date of birth & age upon 7 Jan 1932; 28 years, 9 
discharge (14 Oct. 1960): months & 8 days. 


Educational level: High school graduate, 1950. 


Marital & dependency Married/three ; wife and 
status upon discharge: two minor children. 


Service resume: Enlisted RegAF as Pvt 4 
Jan 1951 for 4 years at 
Owensboro, Ky; See 
discharged as A2C 18 May 
1953 at Bryan AFB, Tex, 
COG prior to ETS to reen- 
list to insure retainabil- 
ity for overseas tour 
(Para 3d, AFR 39-14). Re- 
enlisted RegAF as A2C 19 
May 1953 for 3 years at 
Bryan AFB; honorably dis- 
charged as SSgt (T) 24 Nov 
1955 at Hill AFB, Utah, 
COG prior to ETS to reen- 
list for own vacancy (Para 
3b(2), AFR 39-14). Reen- 
listed RegAF as Alc (P) 
25 Nov 1955 for 6 years 
at Hill AFB; enlistment 
extended 1 year'on 1 Jun 
1955 to insure retainability 
for overseas tour; discharged 
as A/B 14 Oct 1960 UOTHC at 
Travis AFB, Calif, pursuant 
to sentence of Special Court- 
Martial (SDN 292; AFR 39-18) 
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OWINGS, Robert M. 


Time lost Sec 972(2), 
10 USC: 


otal service for pay pur- 
poses upon discharge: 


Overseas service: 


Decorations & Service 
Awards: : 


In-service training: 


Aix Force Specialty: 


Character & Efficiency: 
Superior 
Excellent 
Very Good 
Unknown/Not Observed 


2. Performance ratings: 


Character 


and issued Bad Conduct 
Discharge Certificate 

(DD Form 259AF). Enlisted 
RA as Rect 25 Jul 1961 for 
3 years at Chicago, Ill, 
under the name James Irvin 
Towery; discharged as Pvt 
22 Dec 1961 UOTHC at Ft 
Monmouth, NJ, for having 
fraudulently enlisted (SPN 
280; Para 13f, AR 635-206) 
and issued Undesirable Dis- 
charge Certificate (DD 
Form 258A). 


105 days; 16 Mar to 29 May 
1960, 76 days confinement 
as result of trial by SpcCM; 
17 Sep to 14 Oct 1960, 29 
days confinement in hands 
of civil authorities. 


9 years, 5 months & 20 days. 


31 Aug 1954 to 4 Oct 1955, 
Korea; 18 Dec 1958 to 18 
Apr 1960, Japan. 


Good Conduct Medal & Clasp 
w/2 Bronze Loops, National 
Defense Service Medal. 


Language Specialist Crse 
(Korean) completed 1954; 
Special Investigator Crse 
completed 1956; Language 
Specialist Crse (Japanese) 
completed 1958. 


82130 - Special Investigator. 


Efficiency 
1 6 

1 

1 1 


20 Oct 1955 to 15 Mar 1956 - 
Excellent Airman; 11 Aug 
1956 to 31 Mar 1957 - Excel- 
lent Airman; 1 Apr 1957 to 

4 Jan 1958 - Very Good 
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OWINGS, Robert M. 


13. 


Airman; 4 Jan 1958 to 
31 Mar 1959 - Very Good 
Airman. 
Mailing address: 696 West 14th Street 
San Pedro, California 90731 


PART III THE APPLICANT STATES: 


(TAB B) 


As a Special Agent of the Office of Special Investiga- 
tions, he was assigned to a responsible position in 
Counter-Intelligence Security at Itazuke Air Base, Japan, 
where because of his grade (Staff Sergeant) he frequented 
the NCO Club. The Club possessed several slot machines. 
Previously, applicant was usfamiliar with such devices, 
but he "became fascinated by them and indulged himself 
as one of the heaviest, if not the heaviest, player in 
the organization." Between January and September 1959, 
he wrote approximately $10,000 in checks to the Club; 
approximately $9,150 in checks were honored by his bank 
in the US, and the remainder were returned unpaid to 

the Club by his bank. The proceeds from all checks 
written, those honored and those unhonored, were placed 
in slot machines or lost at other gambling devices 
located throughout the Club. 
The unpaid checks became the basis for charges against 
applicant resulting in his trial and conviction by 
Special Court-Martial at Itazuke Air Base in March 1960 
on seven specifications of larceny in violation of 
Article 121, UCMJ. Sentence provided for reduction to 
Airman Basic, a fine, confinement at hard labor for 

three months and dismissal with a Bad Conduct Discharge. 
Except for modification of the fine, the sentence was 
approved by the convening authority. The Board of Re- 
view, however, did not uphold the findings of guilty of 
larceny but did find him guilty of the lesser offense 

of wrongful appropriation. The sentence remained un- 
altered. Applicant makes particular point of the fact 
that the "BOARD OF REVIEW AND ALL REVIEWING AGENCIES 

HAS CAREFULLY CONTRIVED TO OMIT ANY MENTION OF GAMBLING 
IN CONNECTION WITH PETITIONER'S CASE EVEN THOUGH THE 
MAJORITY OF THE TRANSCRIPT OF TRIAL COVERS THE FACT 

THAT PETITIONER LOST THOUSANDS OF DOLLARS IN SLOT MACHINES 
AND OTHER FORMS OF GAMBLING AT THIS MILITARY CLUB ....." 


Applicant contends that the gambling devices at the 

Itazuke NCO Club were being operated in an uncontrolled 
and unreasonable manner and that he has been |"illegally 
prosecuted for an offense that arose from gaming trans- 
actions that occurred over a nine month period ..... and 
has been denied justice in this matter by discriminatory 
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OWINGS, Robert M. 66-1157 


practices against him by various Air Force Review author- 
ities." On the basis of new evidence submitted, appli- 
cant demands that his court-martial "BE REVERSED" and 

he "BE RETURNED TO THE UNITED STATES AIR FORCE ON THE 
SAME STATUS" he "HELD PRIOR TO THE ALLEGED OFFENSE." 


Applicant relies chiefly on the decision of the United 
States Court of Military Appeals in a parallel situa- 
tion, US versus Wallace (15 USCMA 650, 36 CMR 148), and 
legal precedent cited there, as "new evidence" that he 
was convicted of an offense and prosecuted illegally 

on charges arising from his gambling transactions. [In 
summarizing the cited precedent, US v. Wallace, Court- 
Martial Reports, Volume 36, 1965-66, page 143, has this 
to say: "The evidence was insufficient to sustain the 
accused's conviction of worthless check offenses charged 
under Arts 133 and 134 of the Code where it appeared 
that the checks in question had been issued to an offi- 
cer's club in Germany in exchange for coins used to play 
slot machines maintained by the club. Whether gaming is 
legal or illegal, transactions involving the same or 
designed to facilitate it are against public policy anda 
the courts will not lend their offices to enforcement 

of obligations arising therefrom. Consequently the is- 
suance of a worthless check in a gambling game or as a 
means of racilitating a gaming transaction cannot be 
made the basis of a criminal prosecution for allegedly 
dishonorable conduct. The courts will not lend the 
offices of the criminal law for the taking of punitive 
measures for the nonpayment of gambling obligations. 
Furthermore, it is immaterial that one of the parties 

to the gambling transaction was an instrumentality of 
the United States."] 


In support of his application for correction acvilon, ap- 
plicant includes: 


A handwritten copy of an article appearing in vhe 4 March 
1966 issue of Time Magazine entitled "The Right to Welsh." 
This article refers to the precedent cited by applicant 

US v. Wallace, and quotes some of the rationale of the 
presiding Judge Ferguson. 


Copy of @ Summons and an attached Complaint riled in 

the United States District Court for the District of 
Columbia showing applicant as Plaintiff and the Secre- 

tary of the Air Force as Defendant in litigation where 
applicant seeks judgment in the amount of ten million 
dollars ($10,000,000) because of alleged denial of treat- 
ment by the Department and other organizations for loss 

of physical and mental health resulting from the per- 
formance of military duty from January 1951 to October 1960. 
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Copy of Complaint for Writ of Injunction filed in the 
United States District Court for the Southern District 

of California showing applicant as Plaintiff and the 
Secretary of Defense as Defendant in litigation where 
applicant alleges denial of reversal of his court-martial 
conviction by review boards and demands judgment in the 
amount of twenty-five million dollars ($25,000,000) as 
damages for "loss of wife; children; mental and physical 
health; and despondency which brought plaintiff to react 
in a way that brought him to have a prison record.“ 


| 
Copy of an Application to Proceed Without Prepayment of 
Costs with Affidavit in Support and an attached Complaint 
for Writ of Injunction filed in the United States District 
Court for the District of Columbia showing applicant as 
Plaintiff and the Board of Veterans Appeals, Veterans 
Administration, as the Defendant. By such litigation, 
applicant sought to prohibit the Board of Veterans Appeals 
from continuing to deny him benefits based on, its con- 
clusion that the circumstances leading to his dismissal 
from the USAF involved moral turpitude. He demands one 
million dollars ($1,000,000) as damages. 


Copy of Motion to Deny Defendant any Further Stay of 
Proceedings Past October 1, 1967, filed in the United 
States District Court for the District of Columbia show- 
ing applicant as Plaintiff ana the United States Air 
Force as Defendant. By this means, applicant |seeks to 
prevent any further delay in the consideration of his 
case by the Air Force Board for the Correction of Mili- 
tary Records on his assumption that the Board does so 
when it says the matter was suspended at request of 
counsel who indicated he wished to make a further sub- 
mission in applicant's behalf. In this manner, applicant 
alleges, the Board has used his counsel "as a ‘tool to 
further suspend and delay action in this cause." 


THE RECORD SHOWS THAT: 


Following a brief hospitalization after his arrival in 
applicant first started playing 
Itazuke Air Base NC 


f his pay gambling 
t check to finance his Pastime on an 
account he had in a Stateside bank. It was in| May 1959 
that his serious difficulties began when he lost approxi- 
mately $1500 gambling and began check-kiting. i He would 
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(T4B 3) 


(TABS 4 
THRU 17) 


write checks knowing his account was deficient and 
utilize the interval involved to transmit them from 
Japan to the US in which to borrow money from relatives 
or obtain funds by selling various items of person 
property. Between the first of March and the middle 

t September 1959, "when the roof fell in," applicant 
onsiders he ran approximately $26,000 thrugh his bank 


account; this figure included approximately $8,500 in 
gambling losses, and the remainder was merely paper 

t sactions in covering one check with the proceeds 

of another. Ultimately, certain checks became the basis 
ror court-martial action against applicant when they 
bounced because his in-laws declined to supply him with 
any further money. Applicant had disposed of his auto- 
mobile and all of his personal property of any sizni- 
ticance and had become virtually bankrupt. 


On 19 January 1960, applicant wrote a letter to his OST 
D rict Commander at APO 929 in which he requested ad- 
istration separation from the USAF under the pro- 

ions of paragraph 4a, AFR 39-14 (unusual circumstances 
tne convenience of the Government). He admitted in 
etter that he had become "involved in a wave of 
ing" that had cost him in excess of $5,000 from 
oy through September 1959. He said he had Leen 
ing his losses "by sale of property, loans from 
friends and institutions, and outright grants from rel- 
atives" but, in the end, found he was not covered for 
all his losses and was in trouble with Itazuke Air Base 
ofricials. He felt he could he could no longer work 
with pride in the Air Force and was requesting discharge 
in his and the Air Force's best interest. His request 
Yor discharge was returned to applicant, disapproved, 
en 29 January 1960. 


charges were preferred against applicant on 20 Je 
volving seven (7) specifications of lar of 
ry payment certificates, for a total of $8 Oo, from 
zuke Alr Base NCO Open Mess Fund in violation of 
121, UCMJ. The matter was referred on 2 Sebruary 
r trial by Special Court-Martial at APO 929. 


& Special Court-Martial convened in applicant's case on 
Lo March 1960 when he appeared with appointed military 
defense counsel and entered a plea of not guilty to all 
specifications and the charge [Tab 4]. During trial, 

it was adduced that on 16, 18, 21 and 22 September 1959, 
applicant made and uttered seven checks to the order of 
the Itazuke Air Base NCO Open Mess Fund in varying face 
amounts as alleged [Tabs 5 thru 11], that he cashed 
these checks at the Open Mess, and that he received a 
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total of $850 in military payment certificates. Each 

of the checks was drawn on applicant's account in the 
Clearfield State Bank, Clearfield, Utah. When the 
checks were presented for payment in due course, payment 
was refused by the drawee bank because applicant had 
instructed the bank by telegram on 2 September 1959 

[Tab 12] not to honor any checks payable to the Open 
Mess but to "accept all others." The checks were re- 
turned to the Open Mess with a notation "Payment Stopped" 
and the Open Mess was not reimbursed for the face amount 
of these checks. On 22 September 1959, applicant sent 
another telegram [Tab 13] directing his bank to refer 
all checks to the maker, to maintain a $50 balance to 
cover transmission and other bank charges, to| wire him 
the balance by American Express, and to send future de- 
posits to that account to him at Itazuke by airmail. 

The bank complied on 29 September 1959 by remitting 
$3,884.99 to applicant in the manner requested. The 
checks involved were identified by an official of the 
bank who testified by deposition [Tab 14] that payment 
was stopped on the checks in accordance with applicant's 
direction in his telegram of 2 September 1959. Although 
the applicant contended he withdrew the stop order of 

2 September in a letter to the bank dated 14 September 
1959, that official also testified the only instructions 
the bank received in connection with applicant's account 
were his telegrams of 2 and 22 September. Between 2 and 
29 September 1959, when all but $50 of applicant's check- 
ing account was remitted to him, at no time was his 
checking account balance less than $850. Applicant ad- 
mitted uttering the checks in question but denied he 
intended to permanently or temporarily deprive the NCO 
Club of its funds. His stop payment order of 2 Septem- 
ber, he explained, applied to checks other than those 
cited in the court-martial charge and resulted from 
extensive gambling losses and notification by ‘his bank 
that his account was in an unsatisfactory condition. 
Applicant testified further that on or about 14 Septem- 
ber 1959 he deposited $825 in his checking account and, 
at the same time, instructed the bank to honor all checks 
as he then figured he had enough money to pay ‘all that 
were outstanding. In addition, he made deposits of 

$80 and $240. None of these funds, however, were for 
the purpose of paying the checks in question. On 12 

or 13 September 1959, applicant wrote to his in-laws 

and urgently requested a loan of $1100 which they were 
Supposed to deposit to his checking account at Clearfield. 
They had previously loaned applicant $750 on 26 May 1959 
and $1150 on 18 June 1959 which they deposited to his 
checking account. There was no question in his mind, 
applicant testified, but what his in-laws would do so 
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again as they were well-to-do, and he felt they would 
not let him down. On or about 1 October 1959, appli- 
cant | lived a letter from his in-laws [Tab 15] in- 
, him that the expected loan was not granted. 
hn he could produce no supporting evidence and 
re wags testimony to the contrary [Tab 14 above], 
coant a@efended on the theory that on 14 September 
ne had @irected his bank to resume honoring all 
cks. Furthermore, he maintained that, except for 
failure of his in-laws to grant the loan requested, 
ould have made good the checks in question. Accord- 
he contended that he harbored no intent to de- 
the’ NCO Open Mess when he thereafter cashed the 
cheeks. He nad not subsequently redeemed them because 
of a priority he had established for the settlement of 
other matters versus those attributable directly to his 
gambling activity. Although it was conceded that he 
could no longer be utilized as an OSI Special Agent, 
applicant sought to show he had future potential to the 
Air Force and that his retention was justified. However, 
the Court found him guilty of all specifications and 
ne charge [Tab 16] and sentenced him "(t)o be discharged 
sm the service with a bad conduct discharge, to forfeit 
.OO per month for three months, and to be confined 
labor for three months, and to be reduced to the 


$43 per month for three months. 


(TABS 19 In @ report of his post-trial clemency interview 
& 20) dent to the review of app sourt-martia)} 
é mber of the Office of the Starr Judge yoo 
ciDivision, recommended, on 6 June 
y in the belief that applicant's us 
vice nad been destroyed [Tab 19]. 
Yor'some months applicant nad conducte 
2a at abolishing gambling in the Air F carticu- 
overseas, which applicant contended was unrestrained 
s destroying an appreciable portion of the officer 
a corps. Applicant's primary target was Siot ma- 
hines which he described as a curse to which people 
né addicted like narcotics and more serious than 
liquor. However, the interviewer considered this a re=- 
action tb applicant's bankruptcy and military predica- 
ments, aad he called attention to a psychiatric evalua- 
tion of applicant at the USAF Hospital, Tachikawa, sub- 
sequent to interview but prior to preparation of his 
report. Applicant was found free of mental disease, 
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(TABS 21 
& 22) 


(TAB 23) 


(TAB 24) 


(TABS 25 
& 26) 


(TABS 27 
& 28) 


defect or derangement that would relieve him of respon- 
sibility for his offenses or affecti. his capacity to 
stand trial with the diagnosis (3012) Passive Aggres- 
Sive Reaction, chronic, marked, characterized by imma - 
ture and impulsive behavior, petulant and childlike ex- 
pressions of hostility, poor social judgment, manipula- 
tive social behavior." Ina rebuttal to the report, 
applicant concluded by saying he “got in trouble gamb- 
ling, erroneously tried for larceny and convicted for 
instigating Congressional and Senatorial interest." 


Upon the recommendation of his Staff Judge Advocate [Tab 
21), the Commanding General, 41st Air Division, as the 
officer exercising general courts-martial jurisdiction, 
approved the sentence as approved by the convening author- 
ity and referred the matter for appellate review. His 
action was announced in appropriate court-martial orders 
of his headquarters issued on 27 June 1960 [Tab 22] which 
also announced the fact of applicant's trial and the 
result thereof. 


In its review of applicant's case, a Board of Review con- 
vened in the Office of The Judge Advocate General was 

of the belief that applicant uttered the checks in ques- 
tion with the intent of eventually making them' good and 
that his "manipulative behavior," in their view, was 
"that of an individual who resorted to worthless checks 
to temporarily relieve his financial difficulties rather 
than that of one who uttered worthless checks with no in- 
tent to ever redeem them". The Board of Review found the 
evidence sufficient "to Support only the findings of the 
lesser included offense of wrongful appropriation." As 
so modified, the Board affirmed the findings of guilty 
and the sentence. | 


Confirmatory court-martial orders were issued at Travis 
AFB, Calif., on 10 October 1960 which directed execution 
of applicant's sentence and indicated he had, in the in- 
terim, served that part of his affirmed sentence provid- 
ing for confinement. 


Orders issued on 14 October 1960 at Travis AFB announced 
the fact of applicant's discharge under other than honor- 
able conditions with a Bad Conduct Discharge pursuant 

to sentence of special court-martial [Tab 25], and he 

was so discharged [Tab 26]. 


Applicant applied to the Air Force Discharge Review Board 
in January 1961 for a change in the nature of his dis- 
charge to an Honorable Discharge [Tab 27]. In its con- 
sideration of the matter on 14 February 1961, that Board 
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concluded he had been properly Sree and denied 
applicant's request for a change {Tab 2 


On 13 November 1962, applicant initially applied to the 
Sir Force Board for the Correction of Military Records 
» for his discharge to be changed to Honorable to 
reinstatement of veterans rights. His request 
ii¢d by the Board in Executive Session on 25 
1963 because his submission and the facts of 
‘ailed to establish a showlng of probable error 
justice; he was so informed by letter dated 11 
ry 1963 [Tab 29) After repeated unsuccessful 
te have the Board reconsider its prior action 
re denied for the same reason as was nis initial 
applicant submitted another eppiication on 15 
5 in which he asked that his record be corrected 
honorabte discharges on 18 May 1953 and 
1955 [See Item 4, Part II of this Brier | 
ct complete separations to establisn entitie- 
veterans benerits on tne basis of prior honor- 
ice. That application was also denied by the 
rause no ercoy or injustice was demonstrated, 
was advised accordingly on 20 September 1965 


»lied to the Air F 
95 [Tab 31] and Berens for a 2 
discharge using Sarees crane the 
3 AS ne now aoe for es correction of his 
at ct amenable so prosecution for of- 
his ganbl ing activity. That Board 
on 20 May 1366 when it again con~ 
charge was equitable and proper 


his separation from the USAF in October 
cant enlisted in the Army under an assumed n 
4, Part II of chis Brier]. This was gus sequently 
mace to be a fraudulent enlistment becéuse appli- 
2 d, concealed che fact of prior service in the USAF 
his Bad Conduct D ischarge incident to that service 
wh made him ineligible for reenlistment. He has also 
amassed an extensive criminal record [Tab 33j across the 
country for offenses including impersonation, violation 
propation, deceptive practices, public intoxication, 
Certain submission of his have been made to the 
orce Discharge Review Board and to the Air Force 
for the Correction of Military Records while ap- 
nv was in prison under sentence. By his own ad- 
sion, applicant has become reliant upon alcohol and 
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has emotional problems. He relates all his difficul- 


ties to the circumstances surrounding his separation 
from the USAF. 


/3/ Merwyn M. Schultz 


MERWYN M. SCHULTZ 
Examiner 
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This is the appeal of Kolert M. Owings, C 21 736 364. ‘The 

he fa acco \ied by Mr. Robart H. Reiter, his 
rttoracy aad ht: : G. Maxy Ovinss. Tf insue ag certified to this 
Board is th { of whether or the veterin's discharge from 
gervice wece other conditions other tisa dishonorable. 


appellant {3 precent and 


(Oath aduinisteced) 
Me. Rieter, how do you wish to proceed? 


if the Board plea } would like to make a ort stacement 
understanding of the issues aad then have Mr. Owings La his own 
ré6, go into rather considerable nore detail than I am aware of and 
then peruaps, my saying a few words at the close. 


and as I : incjicated to the Board, I am quite new 
if6 c thi hexe are really two issues here. My 
understanding is that the £4 ianue ig as the Chairman has indicated, 
whethes or not Me. Owlngs barred by reason of his discharge having been 
and second, I understood there was 


on ods Lavolving moral turpitude, 


also an Lear 8 whether in light of the fact that he actually has 
received three discharges these three periods of service are they properly 
to be cousideced as one period of cvice without any break or whether 


the circ eanees and in the first two cases he received honorable 
whether under those efrcunstances, he is to be considered 
reagon of having reecived these two honorable discharges. 


believe technically ti 3 correct, Mr. Reiter, but that's 
t tluded ‘i : stion here 1s to whether or not he 
does have an howcrable dis » from seevies or a discharge under cond1- 
Clouse other + Sishonoxable aad if he had separate periods of scrvice 
oRe of thew > entered under hoaoxable conditions, there wouldate 


ry nere bec y belicve the << 
uvice to be coatLauous. 


Yes, the service department has 


éparation at any Cine. 


{te is my understandiag thac the board can make ite own 
evmination in this respect. 


het oa that, 


Se ey a Oe et = 
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MR, REITER: The Board then is bound by the determination of the Air 


Force? 
CHAIRMAN s By the Service an reported by the service department. 


MR. REITER: Well, as I understand the insue in connection with whether 

or not the service wan continuous, is whether or notin would have been 
eligible for release at the time that there was the break. In other words, 
whether it was a conditional release or whether he could have if he said 
s0, desired to have left at that time. Yaris is a matter of fact in light 
of the quasi legal problem whether, in fact, he could have been eligible 
and I assume that the only thing that this Board is bound by are his 

dates of service. Do I understand that the Board is bound by the determi- 
nation...some of the legal determination on the part of the service that 
this was continuous? 


’ 
CHAIRMAN: If there is soma question about it we can send back and ask 
for clarification. . 


NR. RETTER: Because I would hope that we would have an opportunity to go 
into this. 


CHAIRMAN: If there is some question, we will have it clarified. 


MR, REITER: Fine. I want to say one other thing before I have Mr. Owings 
make his presentation, There have been a series of law suits undertaken 
for the purpose of reviewing the conditions under which Mr.| Owings was 
convicted and as a result of which he received the discharge under condi- 
tions other than honorable which is the thing that is the crucial issue 
here. 


‘whe latest development that has occurred is that the case that he had 
brought against the Secretary of the Air Force was dismissed in the United 
States District Court for the District of Columbia. Mr. Owings then filed 
an application with the United States Court of Appeals for the District of 
Coiwabia Circuit for a lead to procced with his appcal in form of paupcrism. 
This was denied but the court stated in so deaying that this was without 
prejudice to Mr. Owings making an application to the District Court under 
the doctrine that Ashe vs. McNamara, upon the showing that he had exhausted 
his administrative remedics, his adwinistrative remedies being the applica- 
tion which he is entitled to in asking the Board for the correction of 
military records with the Air Foree. Based upon that an application has 
been made to the Board for the Correction of Military Records and as I 
understand for the first time, hx. Owings is going to be accorded a hear- 
ing before that Board for the purpose of determining whether his court- 
martial conviction waa, in fact, valid. This hearing will presumably be 
held sometime in the near future, though I assume again that this Board is 
not bound by that and nor is it bound by the decision of the court where 
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MR. REITER: (continuing) tus ease will eventually find ite way. I£ 
the poard for Correction of Naval Recordar denies release, I did want to 
indicate to the Board that J tuink thot a very serious issue cxists as to 
whether this man was legaliy couvicted. 


Very dricfly, althonuch oon ted for Crea trongful appropriation of 
payment certhricate he: & Ro geek’ Laat aoe did not actually nteal 
certificates. What happened was vi Mowisg Aseipued to a base over in 
Japan where there was intivels Ltie to do. He naturally found his 
way to the nonceonm i » ¢lub wiere there was quite a display 
of slot machines, waich ue had never seen peLore and whether or not it is 
a reflection upon his character, he became addicted to playing siot 
machines to the poiat where he cave checks for these payment: certificates 


and in ¢i licf tnac they would be covered. ‘The last payment he offered 
icates was not covered by a deposit which was due to have 
been made in his bank account, tiie result that the check wa not cleared. 


So, the issue then becomes a very interesting one, whether or not a 
gambling debt which the sense of it was, he threw the money right back 
into the slot machines, he never took a cent out of the club where a 
gambling debt can give rise properly co a conviction of this kind. As a 
matter of fact, there has been a decision of the Court of Military Appeals 
in quite a parallel case, in the case of one, Wallace. I have taken the 
iberty in the file before the bourd of putting a Little bookmark in 
indicating wnere @ copy of the opinion in the Wallace case can be found 
in the file before the Board. 
have been a nuuber of receat decisions, one of which I was fortunate 
eo have been in participation ia the Court of Claims involving one Royal 
- Shaw vs. United States where it had been held that the conviction 
based upon e@ crime which, in fact -= based upon an alleged crime 
was not fa fact a crime cuunoc possibly give rise to a conviction 
discharge following it, and this is che issue which is going to be 
ed in this case before the Correctioa board and before the courts, if 
ion Doard should deny reliel, thie raises-a v ry interesting 


believe probabiy one that this Board can and should consider. 


t 
4 


there will be the addicional consideration, I am sure on the 

Board, this issue of continuous service. With this, I would 
have Mx. Owings explaia in soe detail exactly what occurred which 

quite relevant to the consideration by the Board at this time, 


ren may LT perhips reserve the righs to conclude it with remarks, 


tig is an, intexestiny point. I think there are two points here 
that if we disre ded the fact and ict's say we concluded here, which I 
woa't conciude, this is the board's risht to conclude that 28 i 
of wrongful appropriations and if the Board coneludes that 
a matter davoiving moral turpitude, which I will not agree 
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VETERAN: (continuing) think that it involved moral turpitude. I was a 
Special agent with the Office of Special Investigations. I graduated 
teow the School of Office of Special Investigations at Fourth land Adams 
Drive, Southwest, here in Washington, D. C., and I am/Yuidliax with the 
elements of proof, If I was guiity of a crime involving this sort of 
thing, I would be wiliing to disregard this hearing and disregard my 
appeal for vetemns' rights. Thea very fact that I am so familiar with 
the elements of proof is the reason I wiil never agree to any kind of 

a@ plea-of guilty for anything involving moral turpitude, anything regard- 
ing the articles that I was accused of. Z was not guilty of that. [I 
pleaded not guilty. I have been pleading for six years, not guilty. 


But, let us say that I was guilty of that. Let us say that this veteran, 
this 10-year veteran was guilty of this erime and ict's say that it was a 
¢rime of larceny. At this point of the hearing, I want to say that, let 
us say that it was a crime involving moral turpitude, let us say it was 
murder, let us say that it is whatever it was. 


Let us go to the first discharge. This is the point I want to bring up 
here. Later on in the hearing, I will bring up the latter points and I 
will bring up my issues involving the final discharge and one thirgand 
another, but in May, May 18, 1953, here is an Airman 2nd Class in the 
Air Force of the United States. There was a Korean War going on. In 
February of that year, I am working in the order room. I am a personnel 
specialist. I am sitting in the order xoom at Bryan Field, Texas, when 
Major Russell C. Bramble comes in and he says, "Airman Owings, I have 
just received a telegram and they are asking if you will go to Yale 
University. They need Korean Linguists in Korea." That's what Major 
Russell C. Bramble asked me. ZI was his clerk. 7 said, "Yes sir, I want 
to go." He said, "Well according to the telegram before you go" -= and 
the Air Intelligence accepted assignment -= "You have to have three years 
reuaining service. You only have two years and so many days. So, you 
will have to reenlist. You will have to reenlist and gO, to take this 
assignment." I am not saying that anyone twisted my arm. I wanted to go 
to school, I was a young guy, 19 or 20 years old. I wanted to serve my 
country. So, I said, "Yes sir, iI will be glad to do it. < want to go." 


So, I went to the assignment -- thzough the procedure to reenlist to have 
three years to go to Yale University in Air Intelligence for a Korean 
language assignment, one year at Yale University, which I completed with 
honorable service, which I was promoted in during the period of the 
éc..ool, which I graduated in. i think there were 16 of us. The! Air Force 
DG $10,006 & head for us, $160,900. There were i6 that went in and 
-ore were 12 of us that graduated. We got to Japca and out of! the 12 

were Gil tested to test our profieiency and there were only three of 
+4 O£ the group that was qualified even as a workable linguist. I was 

. thixd one of that group. 


rs 
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mit anything for that, ff am trying to 
throupisous this hearing tiat everyting 
wviec. ff know I wasg paid. f : 
russ Garegatory Co say abou 
tis: woy Ldaairy handled my cc 
for them that Ly may pave had a risvhe to. 


md served honorabiy 
Sts oNs ara | ae C wags going to. IT weat oves 
Lient supesior cind.eter efficiency ratings 
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Ih: Yaank you, tix, Owings. Z wanted to cicary tics up. 

I have got nothing to hide in this. Everythsil., 2 have to 
present wihis Board is factual, % can prove every bit of it, I don't 

mean anythin, dishonorable and as we get into the hearing here, I thiule 

I can explain everything that has happencd in tiis case, and i think for 
the first tirc, the Board will know. I don’t think the Board haz really 
naderstood these points. \ 


I have written them down on reper, but things just doxtt look right on 
p2per. IL graduated from this Japanese Language School at siontexcy and 
as I said, 2 went to Japan and vight away, gece I was intexcsted in this 
ficid, XZ wili be honest with you, I was very interested in this field 
of OSI. i 


By this tine I was a japancse and Korcan Linguist as well and in japan 
we acd a necd £or this type of Linguist. There were a few American 

coucusicns. We had a few Nawaiian Niseis. ‘they were doing very well 
in this. ‘hey were going out and they wexe reporting very well, but I 


fas Ot saying 


this braggingly, I aim just saying aa result of a combina- 


tion of Leuguage schools and a combination of a guy who was interested 
in coe fieicg, L became one caucesian linguist that wos able to go out 
end be effective for the Amevican Air Force in Japan in the counter 


sacelligeace. H 
As a resule of this, gee they kepc loading work on me, but it wasn't only 
they were loading work on me, Z was volunteexing for it. I wanted it. 

I ioved it. LZ couldn't get enough and they kept giving me one informant 
after another and before it was over, I had 15 informants. JI had them 
all on the payroll and I was goias around and I was meeting them and I 
was collecting infossation. I was translating it. If I couldn't trans-= 
late it, I would give it to the interpretive section and they would transe 
late it and gee, all sorts of reports were going out with Robert Owings’ 
nance on it and I was happy. I was just sitting back happy over that. 

I tad the entire Island of Kyushu, Jopan. I was going around Kumamoto, 
Kagoshima..., Nagasaki, Moji... I was acking all these rounds, but stili 
even though Z was busy, I go axound and after I made my rounds, I would 
get back and 2 would have 4 or 5 days, and after I got my reports 
naturally, ween you e= take fox instance right here. You hear aii these 
eases and afvex you hear them, you turn them over to get them translated 
and while you ave waiting on som: aew cases, you are idle. So, I was 
idle and started hanging out at tic NCO Club, that's exactly the way this 
thing got started, Weil, it cid get started and I went over to the NCO 
Club and I started gambling aad this was vight around saay oz February 
aftes I hac cottea over thera in December, 
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VETERAN: (continuing) in melas te be hung with eheeks, i want the 
Club hung with them. That's wheve ~ Losi dc, chat's where the ganbling 
wis and they are the ones that nas got the slot machines. I don't want 
the PX hung with them." So, TL sent the skop payment orders, 


Board of Review, everybody lea wids a bis issue of the athe payment 
Gexs, but I did that so the miy checks that would cone baci one be 
sop paymant for the club, but ZT kept gambling and then all of a sudden 

Beene’ England, the cicb sergcant says, "Well, Sergeant Owings, don't 
worry about it." Tie nooo over snd he signs «2 note for mo at.,.Credit 
Union and he gets me anotuer $25 wai I cent to the bank. So, I got 
more money, so ZT cent @ thing -- "Okay, scopcen everythiag. Iam in 
business again. I am gambling again." I don't tell them that, but 
that's what it amounted to, 


Was slot machines your form of gambling or was it -- 
VECERAN: Primarily slot machines. I think the record shows that I lost 
$3,500 in slot machines in that nine-month period. I lost money at poker. 
I think the record shows that I wona few hundred dollaxs, I went in there 
Once in a while and I was drinking during this time, JI would! throw down 
10 on a $15 <= on an ii and the 15 won and I think I won a few dollars 


Luckily that way, but then -- 


’ 


IR. LEICHLING: You are refercing to the crap table? 


| 
VETERAN; Right, but { would juse drop it ail back in the slot machine 
oy in the poxer games. I nevex took anything hone. We came out of 
japan poverty stricken. My wife icit mo, my fixst wife left ine, The 
cvice discharged me. i think they wanted to try an adjustment period 

Jou me. hey put me at Travis Aix Foree Base in a rehabilita ition place, 
wut ZT wasn't xeeeiving any moncy. Twas on no psy. They hed $6.00 a 
month ox soucthing, but I wasa't even dzawing that. 
My firse wife, the only money she was receiving was an allotuent. She 
wouldn't even accept a collect phone cali, so { am wearing the uniform 
waich is fine. I am willing to work and I go over to work, but i don't 

even have iaoney to get my uniforms laundered or to get a hair’ cut. I 

had to woes them out by hand and I aia working right alongside) people thac 

-- IZ wasn't a sloppy serviceman. It was a hard adjustment, but I just 
didn'¢ make it. I don't know how long chey wanted me to do that, but I 

gust didn't make it. It was a long period of time on that court-martial. 
“nis thing happened in Septemocr end because I had informants! with the 
Z, che OSE wanted to invescizute whether there was moncy involved. 
"g Love a Lot of money, he doa't nake that jmuch money. They wanted to 
suse = nadalt been stealing my infoxwants' money, which is: uncecstandable, 
, wi Coupromise every informant I ever had to s@ gure 

TT, eee bees ccuceaug ive them. "Did he pay you $15 this month?" 
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VETERAN: (to Chairman) 

A. Yes sir, I will be glad to explain each and covery, one of them. 

Qe Tocthink they are aia probubly the sane aren't they or just 
d${Lerent ones? 

A. They are all the same really. 

Qe. Vhat was it that you took? 

A. I didn't take anything. Z didn't take a cotton-picking thing, 
excuse my Kentucky accent. JI am gambling at this club for nine 
months, for nine months, I am gambling there and I am writing 
checks, just like that. In fact, at the court-martial, Z brought 
a stack just like that. For nine months I am gambling there and 
ZI haven't taken anything. I am writing checle -~ 


Pardon me sir, were they referring to your having stopped payment 
on these checks? 

They are referring to them because all of a sudden, like I 
explained earlier, it looked like when I got a letter from my 
in-laws that there was going to be some checks coming back. In 
other words, I thought that they put a thousand dollars in the 
bank that they didn't put in. At the time that I put the stop 
payment, I talked to my wife. i said, "Honey your mother! is going 
to send a thousand dollars, I eine I got $825 worth of checks out. 
I think I have." And so, we decided that rather than to have 
these checks come back and go back to the NCO club -- 


You stopped payment? 

I mean go back to other places. We had some other checks; out to 
the PX, maybe to the commissary, well they certainly weren't 
involved, licce we were a family overseas, wo write them to the 

PX, the commissary and the club, that's about the only place we 
write them to, So, rather than have some innocent people affected, 
is we are hung up and those checks coming back, send a stop payment 
order, and inadvertentiy as I sent the stop payment order, I am 
over drinking at the NCO Club and I told Sergeant England! about it. 
He was the club sergeant, At that time, I was in civilian clothes 
and he says, “Don't worry about it, Mr. Owings. You are a few 
bucks behind, go over to the...Credit Union and I will sign you a 
note for it,"which he did. Sergeant England signed my note. 1 
borrowed $825, I sent another wire, I says, "Open up payments, to 
all checks." And all the time I think, I have got my payicoming, 

I have got this,that and the other coming, so I starts gambling 
again. Sergeant England didn't stop me. 


CUATENAN: Mre Gea would like to ask you a question now. 
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VETERAN: (continuing to Chaiman) and { write this check out} because 
there is betting going around and I am sitting there and;I am 
drinking and I called the guy, the guy bets $50 and I call it and 
I write off that check and he wins it. I don't win’ it.) So, he 
callie the club stewart. jie says, "Club Stewart, they have a 

gambler, a mana at es table, ac the head of the table, that's a 

club dealer and he's got a hole in the table and everytime he deals 
he drops the money in the hole." And so, he's directly not connected 
with the winning or the losing, but he's | cutting the game as a part 
of the club operation. So, Zinaliy, when this guy wins, jhe don't 
want want my check. e's won $50 and he wants $50. So, I give the 
check = the check is in the pot and so the club stewart comes up 
and he picks up the check, he goes up to the office and cashes it 
and brings back $50 in military script and gives it to the guy that 
wing it. I never touched the seript. It's still my debt, I lost 
the money, but still it happened that way, I never touched anything 
from it. There was hardty any larceny involved in it and at the 
time, I think in this Walince decision and in the Court of Military 
Appeals decision, they said something about, the guy welches on a 
gambling debt or something -- at the time I waon't welching and it 
worked out, the guy wasn't nurt, the club ended up <= but I wasn't 
weiching, ae the time, what's the thing I have been trying to point 
out, ‘“cuat's the thing I can't get set in my mind. 


If i had any intent, if Z had went ia that game and vrote that 
check not knowing it wasn's -- I didn't know it wasn't going to be 
covered, JT ama special agent with the Office of Special Investi- 
gations in Japan, an i going to jeopardize that entire career, a 
l0-yeay career when i loved the service, just for this, this night 
of gambling or just for $306? ‘There was no intent on that partie 
cular -- I forget what the article is now, one time I knew everye 
Oue OF thea frou the first ali the way down to the end of them, 
but there was no intent, not temporaxy or permanent or anything 
else, [t was just something that happened, it was terrible that 
ic did, I am sorry that it did. 2 ruined a career because it did, 
but I am sorry that it happened, but now that it happened, I am 
stuck with the problems that have come from it, and it would be 
good, it would be good for the service just to disregard at too, 
but, there are some physical ailments involved too, i 


MR, GEE: Let me ask you another question while we are on those payment 
certizicates? 
Q. Wh.c'. the laxgest check that you cashed down there at the club 
tuacc bousced? 
‘There’ was a $500. 
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MR, GRE: = (continuins) 

Q llow would you pay on that? 

A. IT will tell you exactly wiae che econncettyo: 23 ON Chat Sergeane 
Englandimew about this particular problem ay land ~ went 
dowa there one ai wid XL cond hin, I said, "Ser : England, 
there are ¢ toh mit Cheeks wy back," and ha says, "Well, 

i i [vee Ouc thet $500 check tro 
eryching stealivhtened out, 


No, I didn't get money. j e gee that $500, Thac $500 went 
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Did you send it back? 


No, Sevyeanct sugland was wo 


* received any money out 
Iwas sitting t re, Iwas din 
entire solution as to how i was sotnr tc scraishten evi 


Cacre aruak and ceyin yuae boa Sry lays 


am 12a 


« we MTT 
mid, Wel] 


‘Le trouble, 
Wie i snd wrote out the 
AKCS Che arcran SOWIGNES « hing on the Dourd 
of Direc powe The edie union aad some coloael that's on it, 
fad he oa Twili coesisa for you aad > wi be no problema.” 
Really, fon 'o want to rua do: ‘ Ks thd lic reall 


tricd + a} me a 


paubliny spain and my in-laws dre 


COur Ei kou 


thaak you are vetting off che 
$500 check? 
didafe receive duy money 
: tie money fron tase checl 
there and 2kes out ti 
ozdex and it oes to the Cleart 
t was an $325 «= 
wis this $500 check Grauva on? 
LC WG On that benk. 
fad you ulso made out a money o to chat sane bank? 


Zt was pace of a thing -- i¢ look like it wae goiag to be a 


gaoxtaga in tie bank and we made out thar $500 <= the limit oa the 
checke-in that club was $25. 


OWINGS, Robert M. 
C 21 736 364 


MR, GEE: (continuing 


So, the $500 that you got in tha way of the money order was sent 
back to the bank? 

It was sent to the bauk, 
To cover other checks? 
In other words, it took 12 days for -the other checks -= you know 

I had some Little chacks and tie 39500 check went to the bank, 

Not the check, but the moncy oxdex? 

The money order, in otacr words, you get a money order ~=' you could 
get woaey to the bank in a day, but it was Ciase-Manhattah Bank and 
we are in Japan and it nas to go back through New York and back and 
it took i2 days. The cancelled cheeks show that, and I went over 
then told him,"here's the situation," He wasn't guilty of anything. 
lie was trying to help me, but I wasn't guilty of anything! either 
wanen I wrote it, but ali of a sudden, I find out I am not! going 

to be able to cover it and vather than just disregard it,;I am 
trying to straighten the thing out, and all of a sudden it became 


‘involved, But it didn't work out that way. If it would have 


worked out, this hearing would never have been, if f could have 
worked ciiings out, 3: would sever have been, but all of aj sudden, 
you can't do thet sozever, if it would have happened at the end 

of three months, no one would have ever knowa, at six months no 
one would nave ever known, but it happened to have been nine months 
and it became a problem, and at the time, when it did, I had used 
every available source. I had soid $500 worth of stock that I had. 
I had used up $1260 in the benk that I had. I had used all my 
wages up. I had sold/propeccy that I had and now I am borrowing 
from relatives, the very, very end thing that you do. And, finally, 
i an penreusnse <om the...Crcedit Union on the Base, and finally, 
it's the end, "sg the end, 


CHAIRMAN: 


Q. 
A. 
Q.- 
A. 


Q. 
Aw 


This $575 check they sefex to, is that the same one? 

Tuere was 2 $500 check. | 

It says, “Cextizicate valuad at $575, September 21, 1959."2 
There was no check like that six. There was a $500 check and 
there might have beca three $25 or a $500 check <= 

i see, it was more than one certificate, I am sorry. 

Yes. 


IR, TLEICHTLING: IL am still puzzled about that, like Mr. Gee oaid, you 
get a money order for your $500 check, 


Qa 
A. 


i 


Is that tha idea? 
I didn't get nothing for it. 


(continuing) 
ve you the money order? 
leduaye Tt ovt with Serseant Kariand, 
the mon rx Srom? 
ChisesjTmhatcan Bank kaew about 
“4 courtemartia every~ 
uted no part of it, u other words, 
were helping me work it out, but 
al, they couldn't get up 
.¢ the bank \-- Charles Buckley or 
ike that was his name, no's from the East: Coast out 
ewiere, he knew about it and these were all personal 


‘ 


CHAIRMAN ; 
ox the money order? 
otucy words, they had 
sak $5007 
a check and they knew that it would be 12 dz 
theiz money from the bank and the bank wasn't 
cause if it came back, they were going to get 
money Lrow the club and in the meantime, I hac bee 
custoner for nine months, Lf had lest $10,000 cnd they were 
perlecuin; scavice for me and if anything happens in the 
i am going to be the one bung for it, and I was hung for 


taat’a why weiwere all friends. I was a fviend of Char 


? 
a check -- 


Buckley and I wes a fxien r Sergeant Charles England 
like ali of J wine that f wasn't able 
hi n't have aa i 

$ & Good customer, he's been 

‘sg help him out and this, th. 


cial came up, they caa’t get: up J adwit co all this. 
¢lub 


punted to, 
d you $500 so you could Luy a money order, 
Yuview panic? 

fuk the whole as was $825, 

time, TL didatt hide ar 
ali in there. Ave got one 
Sergeant uogh ‘ there 1g 
Wicd L step payments, there was $3000, 


I never veceived -- fT 
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MR, LEICHTLING: 


Qe 


Ae 
Qe 
A. 


Would you say you were building a financial empire that suddenly 
collapsed? 

No, I wasn't even building a financial empire. 
Or working on time, tiiat 12 days, apparently? i 
I was just drinking and gaabiing and { wasu't even doing! nothing. 
You don't build a financial empixe with slot machines if) you have 
got any sense and I have got sense cnough to know that I was just 
crazy. 


MR, GEE: 


Q. 
Ae 


Qe 


Ae 


When did you open up your account dowa there in Japan? 

The Clearfield State wank, L was using, I opened that upjin 1955. 
And you would write cheeks occasionally on the bank down there in 
Japan and you sent money in to che bank back here in the States 
and vice versa? 

I didn't have a bank account in Japan. I went through the Chase= 
Manhattan Bank to cash my Clearficld State Bank checks. My bank 
account was always with the Clearfield State Bank in Utah. 


You just had one account, but they had a branch there in Japan? 

The only thing in Japan, on tue base was the Chase-Manhattan and 
I didn't have an account there. Ifyou had an account there, it 
was just writing for military payment, you couldn't write checks 
for dollars. 


CHATRMAN: | 


Qe 
Ae 


They could accomodate you by cashing the checks? 

In other words, if I cashed cheeks in the club, they went from the 
club to the Chase-Manhattan and then they would send it to their 
New York Branch, that took up ali of the time and then from New 
York back to Utah aad all that clearing. it was a complicated 
situation, but I didn't have an account at the Chase-Manhattan,. 
My bank account -- wall I was assigned to the Utah, iii11) Air 
Force Base in 1955 when I came back from “orea, in 1956,:' I opened 
my account there aad it was frou that point on that I had an 
account and this happencd in 1959, So, three yeats later was 
when this thing happened. It wasn't anything planned. There was 
nothing here except an unfortunate incident, unfortunate! to the 
Air Force and more unfortunate to me, because I am the one that 
ended up with this kind of a jackpot and have been unable hereto- 
fora to properly present this in the light that it should be 
presented, 
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» Gee would Like to ack some questions, 
Alb ounretated and T thous ieyhe £e mighe wale until 
Luer aspect of GL, You uexre calicing about your 
exparien che weLic Cioaw center, 
Q. 3 2 word: fey gad senteuc.o you to three months 
A. 


aCe \ Tey put you over there in revadilitation 


&. ‘ chins 


Qe cove seteral to sexvic fox Civ y, peuexally 


iin : wl 57 od ecnuse ZT mirt wave Wen over that 
Et Yeu t 2 Licino seis kL itive a couple of moxe points 
chat ia one os oa that I wanted to 
cebabilitation ceniar i went vo for 


of time waa -= JT aa noc saying 


4 
ox nnuything, but LT was coniined, 
‘They didn't consider the 9%: years 
coat Joa over theve with my wit 
like L and 2 yeavs of age and 
with hex third child. Tucy never gave mo 
i ‘uey gave me a thorec-monlhn sentence, 
CrmdCoLak oases cis months. i. 
a cxime invoiving $650 worth of lave 
would have givea me one-half of the s 


te, they did do ft. ‘They gave me Chice months. 


1t particular tine, femily eituacion was ercy 
Grastic 3 woh as here is my wite, she is 
pixta in / Months to our ihtva child, 
30 mikes irom t Doane OF conusinenent. At 
han ZC, L tient, witli two bug 
nase Brpasgaled Like chat. She was having 
mand of a Japanese Lorry bore, not a Govexnmeat 
sud coming across and then suc would have to 
and Cow & Tew wiles and Chen get on 4@ militar 
the xest of t way, Waich sae did, every week. Well, 
sudden, we doa*tc Know our rutus. Lere I aim, locked 
4ud it was a pretty wiscrable type of stock 
nany prisoners ac cae aiy base and 


So, we conclude that =~ I didn’t know, veully, would 


y 3 us CO Lie States andacsop us orf in San Francisco, 


Caliiorsia, ox -- I didatt know. When the Doard of Review or who 
ever decides, Wili Chat be ic, whereever they drop us off, where 


We axe at, is that it? We one property there in Jjupan,. 
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VETERAN: continuing to Mz. Cac) because my grade is a permanent NcO 
— } 
I have certain rights up uicil the Lonard of Review decides some= 
thing, I am stili a sergeant in the stockade. 


long cid it take the Renard of Review to decide? 
My gosu from March uutil Sepecuwer, Le was a long time. 
Yac you completed the service of your time before they made their 
eecision? 
No, I was still in that pexiod of tine. I was still within that 
Rees of time, but they took -- actually it took ono year from 
i they decidad they weve going to do something with me 
che £inal conclusive point of 2t, andbelieve me, this was 
sorture for me because ZI dida't know. I really didn't 
rand a.i this tima, I dicule feel -= aad the records will 
c.te that I fought this ail the way because I never e- TL 
cannoc admit guilt to this. if they wanted to charge me with 
conduct unbecoming aa airucna, to go out and get druak in the NCO 
Clud or something, that would have been one thing. 


ask you one other thing. ad you completed your confinenent 
time the: Review Board acted? 


foe avout sic months? 
that iony. My cond: cE started the day of the 
Mazch 16, 1960, and I was released May 31, 1960. 


Gli you do from ciat es 2 
that cime on, I got ouc May aces Zi had been an OST agent, 
ned to OSI. I had had a top secret clearance...the whole 


and I was nothing in OSI. I was assigned to OSI, 80 I came 
the States, 


put you had no cuties? i 

No duties, that's right. ‘Yhey couida'e -- tera's a guy they 
court-marctialed, this guy out of stockade, I would go over there 
and they would say, "Don't worry about ic Sergeant Owings." Now 
Loam sexyeant, before Iwas Mister Owings. i didn't have any 
duct Z would go over vik to work every worning in uniform 
ang Ciey would say, “take for the day." ttney never gave me 
one +) in that time, just waiting co hear something from 
Wesbloccon, ‘hat wan loo, Guac and July. In July, I finally says, 
"Gon, acc me out o£ nexe. Yean'e just stay here like this." So 
then they sent me back ty Teavis and they assigned me to some kind 
of a joy there ia pexsoan:’, waich I didn't object to. T was glad 
to nave . bus now Tam nc. to work in the offiee with other 
NCO's anu i nave got au wu powicion. T can't say they degraded 


VETERAT: ivy senate ja that way. They gave me an 


Landwashed khaicL uniform and it*a 
Bot aise. uated a month and my wile io 
ene aad she woalt eve wes Cha telephone and 


LEUMUEON, Diao Was Taw ULCLON. 


wore CLOUT Bi jbowgth of tinue? 


etary ars 


~ 
an 


I ruined my 
th on i T2E ceiving money, When I 


eve wy 


avy Cie kat 


ot bo & 


the only thing I Zo gee dxuak and 
rium and o at t took otf and was go 


axcunk, > Was : LO wag the only tii 
o£ cexvice, 


you got out of the stockade, whi! 


walle J was locked up. 
39 County Jail on the drunt 
ew Cinalized 
cod Df nove cot) thio ching i= 
tt this Letcer from my wife 


POVEMeT 2 


aave to be 


am ahs] 
GM Gelas 


GAlG , 
want to Live with 


thvee childrca ih 
v1 Awe 's fal 9°. - } 
eVONaCS General and ac 
to him -~ thic vw 
uy» Xeom the jail cnd s 
Y 
jail has lec ae call out to T 


Se ae ~ a eee! RE ee ne 
Califownia and £ doa’ know a 


ny ous 

- mm fen ledge te r. 

Iwas taiking to Gi J 
Litowaia, Luecaa out of Caiiitoraia, vac to 
Cay Btu iy LS nee up i 


phone and says, “wall, 


appeal, you might be 


eakicd back 2a we POLS x 3 OW tO maybe LT can help you 


ee eC i ray : = : 5 re 
see out oc jai4 db Gee 6 vers now it 
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VETERAN: (continuing to im. Gee) liappenead, <All I know, ha was down 
there. I got out of the jaiiand he had a thing typed up'on an 
electric typewriter and i¢ uuys that, "XZ am now osatiofied that I 
am,..(souething) no reason to appeal." And, I signed it and I 
left California. I hitebhiked, \. 

| 
So, you withdrew your appoii? 
Right, and IT hitehhiked back to -= i was going to Missouri and I 
left on November 4th, I got out of that jail, and I hitchhiked 
back and I am at two points of the rond, waere it was half distance 
to Bloomfield, Missouri,or Chicago. I know I got to go to work, 
i don't know if I am going to be abia to save the marriage. I am 
only going to get there without a cent in ny pocket and looking 
Like & bum and I got a brother in Chicago, so I hitchhiked on to 

.0 and Novenber 9th, L went to work as a head collector, 

tryin; to make a go. 


You last applied -= according to your record, you last appiied 


there to the Correction of Military Records in May, is that right? 
arch 4, 1966. 


to that “stili pending? | 
Yes six. 


MR, Gis: I don't have any further questions. 

MR RETSER: IL think that thexe is one point that Mz. Owings is going to <= 
VETERAN: L had failed to mention tuis one point, I am glad you mentioned 
this tic. aciier. Maybe I have omitted thi: point even in all my previous 
appeais. ZT don't know how pertinent it is. I have the evidence out in 
the trunk of the car. I brought everything and I showed this td 

Mr. Reiter. Maybe I had overlooked tie importance of it, At onetime, 
made a greac important thing of this. 

The Commancer at [tazuke Aix Dase at the time of this conviction, prior 
to this conviction, as a result of this particular incident, Colonel 
Daniel Riva, kind of overhauled, ox shall we say renovated the gambling 
situation at itazuke Aly Dase, Japan. I don't know if I ever ‘submitted 
this as part of the evidence, but I have the papers from the Base, the 
Base papers, i think it is Tcacuke News or whatever it is called, they 
had collar slot machines in this club, one of them took in $2500 before 

it paid off . dollax jackpot of $200. This is the kind of machine I was 
playing there. Colonel xiva's article called it uncontrolled gambling 
will not be tolerated at Itazuke Air Base. it was certainly uncontrolled. 


(contin a situation Like 
oF 


peopre bar 


By, 
concerned 


de a point of 


ould hav svould | 


W 


aK a more Lome 


lo ec. 


ru pelsae 


Wwicve wou a bingo, 


to = 


nd put 


OG 


VLC 


Vian baw WOT hy 


Lew Wei row Zor it, & 


COMUCELVULC. 


beaa Gat wvG 


PROS CiKS Caecihy, 


ns mire no 
para Oe SE 


c plan on wyiet 


> Setietaclete lesen ye “ 
Wak meses Bete Leieitake ee beh 


, at - + N an re ee ; 
lL, duces AS nimecy 


went OVELGuS » 
co cud rata Gile ceave 
acd OulLiGe Ox poryees 


or cue 


PGA BG Ae 


oe lite pa rare 
SECLON OF eee A 


ita it. 


sncideat. Lf am 


-seten Ite 


gure you are 


chat can only 


jn their dollars, 
wough about that 
Way be cvery~ 


it a point 


onnection 
won @ new 


SO cab aides 


ual 


peoole, Lt%s 
YOU ba VC sot to 


clude. 
nice club. 
stcak one 
gaubling was 
ickews and here's 


LECCE 


believe 
:@ that day on 
{ have had 


re COMMS Le 


OWINGS, Robert M. 
C 21 736 364 


MR. RETTA: You underatand way TL cheught if co important that 

be here pernonally, something vicc 1 couldn't aave said ina pricf 
wouldn't have cows: across ania ws ceevie. ne een Co me Chae te 10 
quite obvious that the oaly evime, os you cuit de 4 erime that Nc. Owings 
iw guilty of was weakness. Buc, be never coacandied to convert and there 
is certainly no rule of cbsolute voupous.biiicy in a eituation like this. 
As a matter of fact, this type of situation is written up in Tinie 
magazine, around that time and I vould like leave to submit a copy of 
this article ia the next day o¢ two. 

I think ise it a blemish on the wmiiitary So have permitted with the 
actual connivance of military pecconnel in this $500 situation, ‘a situa- 
tion where someone who was becoming addicted to gambling anddrink in his 
free time over there, shouid be permitted co find himscif in this type 

of situation and for the military bascd upon this set of circumgtances 

to subject this man to a special court-martial where the rules of the 
uniform code of military justice don't apply, where the review opportuni- 
ties are relatively limited and then to confine the defendant before the 
review 80 thac no mattex what the outcome of the review would be, he 
would have sezved his time, to have subjected him to a situation of 
enforced idiements thervealter wnich caused the break up in his fauily, 
caused iin co drink even wurther and as a matter of fact, to result in 
the complete coliapse of a very inccliligent, i£ you will note, and very 
conscientious young man who had served excellently for his country. 

Z think this is wore of a blemish oa che xecord of the United States Air 
Force than it is oa che applicane licre, a veteran who has, as he has 
indicated, suffered tremendously, his life was. practically ruined. And, 
how it can be concluded based upon the record that has been established 
today that he was guilty of a criie involving moral turpitude, as a matter 
of fact, how it can be established he is guilty of a crime, is .something 
that ZT don'¢ understand and this is the reason why, we are trying to 
present this to this Board for the correction of military records and to 
the United States District Court for the District of Columbia, in the 


event that relic£ is not granted to hin, 

And for this reason, I feel that the very least that our Government can 
do is to accord this wan the oppoxtunity to receive medical treatment at 
a veterans installation which he so urgently needs at this time, This is 


the thing for wiich we are striving at this time. 
CHAIRMAN: ‘Thank you, Mz, Reiter, Is there anything further? 


VETERAN: ho sax, Z have nothing else to say. 
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CUATRN AT: If there is nothing Zurther, che hearing will be closed and 
the board will consider'ali of the evidexce in association with your 
testimony and contentions which you have wide toduy and the articles 
presented by Mr. Reiter. Wuen we arrive at a decision we will notify 
et by mail. 


May I have'& coupic of days submit this article which I 
would 1ike you to have of secord? 


CUATRUAN: How Long would 


Qin 
on 


ereccs A week. 


MAI: Actually it) will take a week, 2 suppose for us to get to the 
transcript compictely typed, but i wiil ask them to diary it for a week. 


YR, REITER: May I 


Big bea bits 
CUAIRMAN: Yes, you will have one as soon ae it is completed. 


(Hearing adjourned) 
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In the Matter of: 
Robert M. OWINGS DOCKET NO. AF 66-1157 


The Air Force Board for the Correction of Military 
Records convened at 0935 hours, on Wednesday, 23 August 1967, 
in Room 5D-859, The Pentagon Bldg., Washington, D. C., to hear 
the above-entitled matter. 


BOARD MEMBERS: 


Mr. Joseph P. Hochreiter, Vice Chairman 
Mr. William J. Bray 

Mr. Orion Y. Row 

Mr. Leslie Rosenzweig 

Dr. William L. Lebmann 


Mr. Frank D. Hardin, Executive Secretary 
Mr. M. T. Martin, Examiner 


APPEARANCES: 


Mr. Robert H. Reiter, Counsel appearing on behalf 
of Applicant 


Exhibit: A 
Page No. 62 


The Reporter was Mr. Nicholas Blana 


MR. HOCHREITER: Is the Applicant here this morning? 

COUNSEL: The last I heard he is not going’ to be here. 

MR. HOCHREITER: Does that mean he's AWOL? 

COUNSEL: I beg your pardon? 

MR. HOCHREITER: He's AWOL even from you? 

COUNSEL: AWOL? No; I came back from my vacation 
for this this morning; and the last notification I received 
is what you had that he wasn't going to be here. I haven't 
heard anything to the contrary. 

MR. HOCHREITER: Now, as I understand it, you're a 
court-appointed--- 

COUNSEL: No; this is not correct. 

MR. HOCHREITER: You are a court-appointed counsel. 

COUNSEL: I am representing Mr. Owings now; I am his 
attorney. 


MR. HOCHREITER: Oh, you're his attorney. 0.K., 


well, have you ever appeared before this Board before? 


COUNSEL: I have never appeared before this Board, I 
regret to say. 

MR. HOCHREITER: Well, we are quite informal in the 
way we conduct our proceedings. Since the Applicant will not 
be here, we will simply turn it over to you, and you present 
the case the way you want to. 


COUNSEL: Thank you. I see that there is a record 


of this, and I am wondering whether, since Mr. Owings is not 
going to be here today whether I could request two copies of 
the transcript, one of which I could forward to him? I think 
he would like to have it. 

MR. HOCHREITER: Yes. 


COUNSEL: I consider this case of such importance 


MR. BRAY: I would suggest before you start, wi 
you give us for the record your name and address? 

COUNSEL: My name is Robert H. Reiter, R-E-I-T-E-R. 
My address is 1422 - K Street, Northwest, in Washington. [D.C.] 

MR. BRAY: Before you start, how long have you | 
represented the client? 

COUNSEL: I have represented him only very Tecoma 
a matter of months. So Iama bit of a Johnny-come-lately.. 


There has been so much background on this case that it's 


possible there are some things I don't know about it. But I 


have reviewed what I believe are the pertinent records and 

I returned from my vacation--interrupted my vacation today | 

because I felt that the case--and particularly it's posture, 

is of sufficient importance--- | 
MR. HOCHREITER: What do you mean by its "posture"? 
COUNSEL: Well, the present position of this case 

is this: Mr. Owings has filed, among others, a suit in Federal 


District Court here in Washington based upon his court-martial 


and his discharge. This suit was dismissed by a District 
judge, and it went up to the United States Court of Appeals 
for the District of Columbia Circuit, which, although it 
denied him leave to appeal in forma pauperis did so with 
leave to his refiling, or asking for reconsideration in 
the District Court on the basis of a case called Ashe vs. 
McNamara. Ashe vs. McNamara, as far as I know, is the only 
case where it has been held ty a United States Circuit 
Court of Appeals that a United States District Court could 
review the determination of the correction board. 
I don't believe there have been any decisions of 
the Federal District Courts, or the Courts of Appeals, or 
that the Court of Claims has referred to this problem. But 
as I understand, this case is probably going to wind up at 
least in the United States Court of Appeals for the District 
of Columbia Circuit on the issue involved in Ashe vs. McNamara. 
And since this is the jurisdiction where most of these cases 
arise, they will probably all come up, I felt that the Board 
should have at least the benefit of what I know about it before 
we create a record which will probably go up through the courts. 
Do I answer your question, do you believe? 
MR. HOCHREITER: Yes; so far. 


May we go off the record for a moment? 


{Off the record discussion] 


MR. EOCHREITER: We are back on the record. 


| 
COUNSEL: I had hoped that Mr. Owings would be here, 

| 

vecause I was terribly impressed with his sincerity. He | 
came to Washington one day several months ago, and we together 


appeared before the Board of Veterans Appeals. And at that 


time he went on for at least half an hour about how this all 


occurred. I know I was in tears; and I felt that there were 
| 


very few dry eyes in the hearing room . 
For this reason I brought him over here right after 
that and prepared a request for an immediate hearing so that 
he could tell his story. But unfortunately he is broke; and 
I knew that once he went vack to California he wouldn't be 
able to come back. And for this reason it may be of some | 
limited value to have a transcript--which the Board does now 
have--of his testimony before tne Board of Veterans Appeals. 
But I feel that the flavor is lost. Very generally this te 
& very conscientious, and terribly conscientious man and a 
very sensitive person, who apparently got involved in pausing 
at a noncommissioned officer's club in one-arm bandits, slot- 
machines, to the extent that he was writing checks in the nope 
and the expectation that they would be covered by his family, 
his friends--anybody--He was off on this slot-machine binge. 
It went along fine for a while, to the extent that he even 


acquired a loan--obtained & Loan--This is difficult for me to 


uaderstand here--obtained a loan from the man in charge of 


the noncomaissioned officer's club so he could continue his 


gambling. He has placed in the record some material from 
the press relating’ to the operation of these slot machines 
in these clubs in the Far Fist, indicating to what extent 
these clubs were permitted to operate--almost without 
Limitation on their ectivitics. And as a result these 
young people, these young :cu who hed teen out in the fiela 
and doing a very difficult duty would come back--as did 
Cwings--after having beea under @ very severe strain, and 
just go hog-wild; and they vere encouraged to do this by 
these clubs--- 

MR. HOCHRSITER: How old was he at that time? 

COUNSEL: i don't offnand know--Let's see--[Looking 
through file] 

MR. HOCHRETTER: ie was born in 1932. 

COUNSEL: Let's see when his court-martial was. 

MR. HOCHREITER: ‘Twenty-eight years old. 


COUNSEL: Twenty-eight. 


MR. HOCHREITSR: Yes. My point that I'm addressing 


myself to, Counsel, is: You say "young man." A young man 28 
years old? 

COUNSEL: This is a young man today. This is a man 
brought up under very negative circumstances who never really 
had an opportunity to do much in life, who seized upon a 
military carcer as a true opportunity to make his name. And 


he Gid--as the records will show--He really put forth a great 


éeal of effort. He went through schools; he qualified himself. 


Ee gov excellent and superios rat tings. He aid a better Job 
of interrog-tion in the Koresa and Japanese language than 
anybody elsc. He did e@ ren job. 

But even today--ené ss was indicated--And I am not 
saying that this is something which is a proper consideration 
for this Board--I don't think it is under--paorticulerly under 
the decisions of the United States Supreme Court this year in 
the Toms case where they scid that in cases of these recidivist 
svustuces it's not appropricnte to bring into the record what 
happens subsequently. Eut since it is in the record, this 
boy has gone--this--you call him a min; but I say this young 
man has gone to pieccs. He has amassed a record of criminal 
convictions since all this hannened. 

He just wasn't able to take the effect of the loss 
of the one great opportunity he hes had in his life; sty 
his military career. He hes become an alcoholic, which I 
hope and balieve that he has been able to control to some: 
extent. And he has been in and out of jails; and he hasn't 
done too well since then. And this court-martial has, I | 

ruined his life. 

This is, if I may sey so, a young man who has diffie 

reality; and this was his chance to mke 
scol?. And for reasons which he feels, and 


ere largely beyond his control, he has lost 
| 


| 


that opportunity. Well, whether he will ever be able to 


recover himseli sufficiently to make a new career for himself, 
I can only speculate and hope. 

MR. EOCHREITER: May I ask at this point: Is he 
working at the present 

COUNSSL: I nave heard thet he has had different 
jobs. Whetzer he is working ct the present moment-- 

Waat was he doing? 

COUNSEL: I heard he was a leborer; I believe, a 
oricklayer; an electriciaun--this is & brilliant man. TI don't 
know what his IQ is, but this is a ran of considerable ability. 

{R. HOCHREITER: Do you think he is psychotic? 

COUNSEL: No; I think he has problems. "Psychotic" 
is a kind of a strange wor€. He has problems. I don't know 
what they stem from. But I think it's largely his back- 
ground, which has been just--- 

MR. HOCHREITER: You mean his family background. 

background and his upbringing. 
And I think there is a bit of weakness--- 

MR. EOCHREITOR: What about his married life? 

COUNSEL: So far as I know--and his wife was here 
with him--he is very happily twarried. 

MR. HOCHREITER: I notice he has two children. 

COUNSEL: He hes two children by a previous marriage. 


MR. HOCHREITER: Cn, by a previous marriage. 


COUNSEL: Yes; he was serried before. 

MR. ROW: I notice in one of his suits he rakes 
reference to the fact that he lost his wife and the two 
children because of this, alsc. 

COUNSEL: Yes. He has lost everything. 

MR. BRAY: Well, has the Veterans' Administration 
made any decision yet on your case? 

COUNSEL: No. They may be waiting for you; I don't 
know what has happened. : 

MR. HOCHREITER: I don't think they can mke a 
decision until this Board rakes a decision. 

MR. BRAY: Was the basis of your plea to the Veteran's 
Administration based upon his two former Honorable Discharges? 

COUNSEL: Well, tased ucon the two former Honorable 
Discharges we say that he should have been entitled to 
treatment in a Veterans' Administration hospital by reason | 
of the fact that he had been previously honorably discharged. 
And also, again, we challenge the validity of the present 
discharge. Those were the two bases. 

He needed, and still needs hospital treatment, and 
cannot afford to pay for it; that's what he wanted there. 

I have not been told why they haven't arrived at it. 

i haven't been told that they are waiting for any determina- 


tion by this Board; and with due respect to the Vice Chairman, 


I con't think that there is anything in this proceeding whieh 


should have deleyed thom in arriving at their decision--it 
has teen months. 

MR. BRAY: Wi ; first ucke application to 
the Veterans' Administration? 

COUNSEL: I don't know. I know we had our hearing 
months ago. I have checked from time to time and been told 
only that it is under consideratioa. I don't know whet the 
relevtionship n 


i that be weat before the 


Veterans & oard; then he apparently was turned down 


urnead down by the Veterans’ Adminis- 
tration; yes; on the basis of court-martial and discharge in 
this case. And I believe they probably determined that he 
could not, based upon his previous Honorable Discharges, 


qualify. 


So my erguzent is going to be largely legal. I have 


been told--maybe I have teen cold incorrectiy--that none of 


you gentlemen is a inv wi therefore I think--- 


MR. HOCHREIT No; Z don't think there's a lawyer 


SOUNSEL: if I sect involved in technical legal 
for you to understand, please 
interrupt me--and please Yrorgive me, because I am a lawyer. 


we @o have 1 counsel; let us put 


it that way. 

COUNSEL: Yes. 

MR. BRAY: You ere poing to direct yourself to-- 
part of the argument as to the trials--as to wnere there was--- 

COUNSEL: Yes. 

MR. BRAY: --any evidence that he didn't have 
his rights. 

CCUNSEL: Depending on how much time you Gentlezen 
@ive me, I hope to make 

MR. HOCHREYTER: You have all the time you need. 

COUNSEL: I anpreciz 

Let me start out oy giving you what I believe to 
be the critical facts in comncetion with his conviction. As 
I indicated before, this young nan was engaged in supersensi- 
tive, and very exacting intcliigence work--interviewing 

risoners--in a foreien lenguxye--Korean mostly--and Japanese. 

After having done thet for quite a long pericd of time 
without any spell, he then was sent back to this base for a 


rest. And there he was introduced to the slot machine, which 


was his downfall. He plnycd the slot machines day, and he 


played the slot machines night, he just couldn't kick it. | 


Of course, he did='t have enough money for this-- 
He had some money caved 3a a bank in the United States--and 
nm Short order. And theresfter he began | 


nis parents, his wife, his 


friends--other people--woulé cover those checks, because 


there was a delay in the rericd within whica the ecnecks which 
he gave to the NCO club would reach the Uaitea States and in 
that period of time th ev eould be daposited in his account. 
And this went on for a pericd of time until his relatives also 
ran out. And finally there came a time when he wrote some 
checks which couldn't ve covered. 

In a move of Gesperation--vecause he had soxe 
other obligntions, too--ne cont a stop order to his bank 
saying, "Don't honor these checks which I have givea to the 
NCO club; and honor the other checks which I gave for other 
obligations." 

MR. HOCHREITER: What were the other obligations? 

COUNSEL: I don’t know what they were. I assume 
for personal obligations for his wife, and things like that. 

. HOCHREITER: Wasn't he accompanied when he wes 
in Itezuke? 

COUNSEL: I beg your pardon? 

MR. HOCHREITER: Was he accompanied? 

COUNSEL: No. 

MR. HOCHREITER: Was his femily over? 

COUNSEL: | No; they were for a time. I believe at 
this tine--I am not sure--I believe at this time they were 
back id the United States 


WR. HOCHREITER: uc was alone, then. 


COUNSEL: Yes; he was alone--really alone. 

Now, this is--I wnt to tell you very candidly--this 
is one respect in which this case differs from United States 
versus Wallace. United Sicies versus Wallace is a case in 


the United States Court of Military Appeals where Judge 


Ferguson, writing for the court said that the courts would | 


not be used for the purpose of enforcing @ gambling debt; and 
court-rartizls will not be used for that reason as well. 

I would like to read you, if I my, just a 1ittle 
vit out of that Wallace decision which I think is rather | 
significant. 

United States versus Wallace, which was decided on 
January 28, 1966--and Judge Ferguson of the Court said this: 

Turning to the check offense, we went on : 
to state: 
And here he cites another case called United States v lenton, 
which was previously decided by the same court: 
". . . There must be dishonorable conduct 

on the part of the accused as well as nonpayment | 

of the check. . : Refusal to make good on an instru- 

ment which is valid neither legally nor morally 

can hardly be regarded as dishonorable conduct. 

lacking any obligation to pay, the accused's 

conduct in not making good on a check, under such . 


circumstances, --- 


This was a gambling dcbt. 
--is not dishoncorable:' 

And he refers to a number of other cases, and says as follows: 

The sun of these cuses is that the issuance 

of a worthless check in a gambling game or as a 
means of facilitating e gaming transaction cannot 
be made the basis of a criminal prosecution for 
allegedly "dishonorable" conduct, as here charged. 
As we have seen above, judicial cognizance of 
such prosecution is denied, whether the game be 
Dllegali or legal. And there can be no doubt that 
the checks here involved were issued to the Club 


to facilitate accused's play of its gambling 


devices, and were not, therefore, "check transac- 


tion[s}'. . . entirely separate from the gambling 

activity.” 
Referring to the Lenton casc. 

In other words, what the court says: That even though 
these checks were! not actually themselves put into the gambling 
machines--And perhaps were used to some extent--or could be 
issued in military scrip for the purpose of being used for 
other things--the fact is that they were all thrown back into 
the cambling devices; aud thas the courts, including the 


nilitary courts, would simply not enforce that kind of an 


obligation--and it does not provide the basis for a court- 


martial. 

MR. ROW: You indicate the fact that they were 
thrown into the gambling wachines. Now, this is a key question 
in my mind, whether there was allocation of the funds to | 
other purposes; for exemple, liquor, food--not necessarily | 
Slot machines. | 

COUNSEL: Now, I do--I believe that the evidence : 
was here that all of this money was thrown into these slot | 
machines. I don't know that there was any testimony to the 
contrary in the record. This wos ell money which was thrown 
into the slot machines. | 

MR. HOCHREITER: Now, are you saying by that, 

Mr. Reiter, that--And I can only ask an opinion--In your 
opinion had this money been diverted to other purposes 


would the court have held differently here? 


COUNSEL: Yes; the only reason why the court held 


as it did--- 
MR. HOCHREITER: Was because of the slot-mchines-- 
of the gambling. | 
COUNSEL: Yes; because it was to facilitate a 
gambling operation. And the court said that the civil courts 
have always held that the courts will not enforce a gaubling 
obligation; this doesn't create a debt which can be earned 
| 


in the ‘courts. You gentlemen, I am sure, know the general | 


rule that you can't go into court and say, "I bet five dollars 
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with this gentleman on the outcome of the Redskins’ game, now 
enforce it.” The courts just won't do it. And the same thing 
applies not only to civil cases, but criminal cases; aad 

not only criminal cascs in civil courts, but criminal cases 

in military courts. 

MR. BRAY: It's your opinion that that same assumption 
would hold, let’s say, in the State of Nevada, where it's 
legal?--to samble? 

COUNSEL: That same thing was argued; and the 
court in the Wallace case says what the Federal position is 
going to be irrespective of the state law. So they did 
find--And, by the way, I oclicve the Board of Review in the 
Owings case, in its opinion, discussed this issue and said, 
"Yor this reason there can be no larceny, because irrespec- 
tive of the State law"--They found that the State law of 
Californie where he nad resided, as I recall, also said 
the same thing. ‘The Nevada issue was presented, I believe, 
in the Wallace case, and also in the Owings case, and they 
said irrespective of this the Federal Courts, and the military 
courts will not enforce a gamoling debt. 


DR. LENMANN: Now there's a distinction between 


the case where aiman made a vet on the Redskins and the 


courts will refuse to enforce that; and a man goes to a bank 
presents a check, takes some of the proceeds of that check-- 


sone or ali--and:then uses those proceeds in a crap gnume. 


There are two separate transactions in the latter; he is a | 


free agent when he writes the check--he can write the check! 
for any purpose. There is no requirement that the bank has; 
to know that this is for cambliss. Are you saying that the) 
legal cases hold that if the check can be shown to have been 
used for gambling that that is aot a valid--that that is oa 
a valid check--cannot be held to be a vaiid check? 

COUNSEL: :cuse m2 while the plane goes by--[Air- 
plane noise]--Now, I say this: ‘net the courts--if the bank 
had sued him on the check--if a man goes to a bank and, let's 
say, borrows money, and the bank doesn't know it's for a 
gambling debt, it just lends hin some money, I would think | 
that probably the bank could euvorce the obligation. 

MR. HOCHRETTSR: Naj.rdless of what it's used for. 

COUNSEL: That's richt; so long es they dida't 
know. But where it is known that it is to be used for a 
gambling obligation--as the NCO club did; there is no question 
about that, the record is full of the fact that the NCO club 
actually sti:ulated him, and helped him to co the borrowing, 
and loaned him money just to--- | 
TR. HOCHREITER: fre you saying "deliberately"? 

COUNSEL: I soy deliberately. Let's say, "with 
full knowledoe of his circumstances." Eecause he testified | 
that he went to the head of this club and told him his problen. 


And the fellow saié, "I'll help jou out; I, the head of the! NCO 


elubd will mike you @ loan to help you out." Now, maybe he did 
it for good motivations--- 
wR, ECCHRET@SR: Are you saying that in your opinion 
4+ was in his i he race that statement that "I will 
you can put it into my slot machines"? 


I wouléa't go that fer. I would say--You 


COUNSEL: I woule cay he felt, "On, look at this poor 
guy; he's involved in lc.: of problems. He has paid us $5,000 
alrea¢y. We are doing finc on him. And he's a nice guy; I'm 
going to try to help aim out of this." That's what everyoody 
aid. Here’s a nice guy--his relatives--nis wife--everybody— 
"yere's a nice fellow who's just week in this respect; we'll 
help him out." 'But the suy couldn't stop. If he had stopped 
at one of these points it would heave been fine. 

So I wouldn't accuse the head of the NCO club of, 
let's say, walice--raliciousiy doing this. I suspect that 
at that point, after be hud lost “35,000, the head of the NCO 
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club would have hoped % he would stop--things were getting 


a little bit out of hand herve. As a matter of fact, I think 


he really should have wade nim stop. There shoulé be some 


limit placed. And this is what the articles in Time expressed. 
MR. HOCHREITO Thet's what I was getting to. 


nere's an cbligation toe the 


scope of this procecding, end probably beyond the scope of what 
Ican do here. But I think there should be sone obligation 
placed on these NCO clubs 2nd on these service clubs, that, when 
@ man comes in and dces things like that that they should at 
some point take notice of it and say, "You've got to stop; 
you've played the limit." Tecause they knew what was going 

on. If they didn't know; if trey thought that this fellow 

was a millionaire, maybe there is some justification for it. 
But these ere clubs operated by the military; and to allow 
unrestricted gambling--I understand prostitution within the 
clubs was allowed in many cases here. This type of thing | 

is something which I think the services have an obligation to 
control. | 


MR. HOCHREITER: Let's go back to "prostitution 


within the club"--- 
COUNSEL: Yes--Mot--I dida't--I'm not sure of this 
club; but there was--there were--there's an article in tine 
Magazine which I believe is part of the record--If not, I : 
would like to give you a cory of it--which spoke of the opera- 
tions of soma of these clubs. This is from---[ Tndicating]--- 


MR. HOCHREITER: You mean for gain?--for hire? — 
| 


COUNSEL: For hire. They apparently put these 
hostesses into these clubs--this one referred to an Okinawa 
club, wsere they put these hostesses into these clubs--gave 
them complete health exonirations, and had a little part of 


the club set out as--What Qid they call it?--ray I read you 
& paragraph? 
To tne tcteres 2 raking his G.I-s more at 
with wonen, Sergeant Kleuzar inst week was 

cusy with a brand-ncv glmaick: the building of 

an oblong annex to be Known a5 the Key Club. 

Explains routnce-inlited Kisuzart "It's to be 

for couples only. It will be a place where 

they can...un.--hold hands. Ezeh couple will 

have their om key, and there will be a doorman 

checking mombersuip ce résg to be sure that only 

menters get ia." 
They imported these hos sesses from the local area and gave then 
medical examinations--and cic enis. I think it's a reflection 
upon the United States military. 

MR. BRAY: ‘That's a statement. Is that backed up by 
any official evidence? 

COUNSEL: There wos oa investigation mde; i do not 
know the ouvcore. ‘ 2 arcsay from Tine Macazine. 
I have no personal knowlecze 

Bat there were also--25 submitted--which the Board 
ray not have seen--there was submitted with @ presentation made 
by Mr. Ovi of Aucust 23, 1967, similar discussions 


ja the newspapers Japan--Tne Amsrican Arn} newspaper, as I 


socali--Vas it Stars ené Stri pest--I am not sure whet it was--38 


| 
number of them on the sanz wubject, regarding Japan. I think 
there's a reflection uron the military--who will permit this. 

And just in case you don't hive it, I would like to read you a-- 


Z would like to leave with you this Time Masazine article. : 


I have no personal knowledge of this, only what I 


| 
have acquired fro. the press ond from listening to Mr. Owings" 


presentation at the other hesring. | 
So we have here @ rether special situation which I 
think goes even beyond the Wallace case. Now, you might ask a 
question--And I asked it: Why dién't the Court of Military 
Appeals hear the Owings case? And I cannot answer it. The 
only reason that I can think of--a2 few reasons that I can | 


think of: 


First of all, they had decided Wallace. ‘The Court 
of Military Appeals is a discretionary court; they take only 
cases which they feel will establish precedent--they don't : 
take every case just because it may be a gocd case. And they 
felt, very possibly--And I'm speculating--that in the Wallace 
case they had established a principle; and it was up to the 
military, then, to carry out that principle. : 

Taey might have alco feit--They don't take very : 
many special court-rartial cases--This is a special court- | 
raortial; this is not a general court--They might mare aTey) 
taxe very few special court cases, because as I understand ! 


the reviews are not quite as complete--And taney like to take 


eases which have gone compictely through the review channels. 


I must say that the review board that did sit on this case did 


gO into some very, importa..! iderations. And I would like 


to now turn to that. 


Pt eve tl ove pil bien + TA 
Rovicw, in the JAG 


o?tice of the Air 


n on Septerber 30, 1960; and 


written cpinicn--I would like to reed you 


on page 6 of their 


& poragraph, waich to me, 


And 


Lenore Ticani rit aeross % 
eccomplishxent tone 


what I think to be e very icnortent 
vould: point out tha: 

larceny--the stealing of money. 

said: 

*%# * Wo have © 


- ee ee ee y.7-9 
ace CAnt vnc Secuse 


Lishe 
two previous occes 


meet RO 
owing Subsvtantint 


and we 


weewaticn is incre edible or 


who resorted to wo: 


We a 
is of great 


eause it's pretty 


And here's 


importance. 
-ft will be a great 


, technical-- 


t legel consideration here. 


> Mr. Owings was charged with 


whet the board 


vixen into account the estab- 


rad on at least 


mi successful in dor- 


totally 


In short, we believe that 


relieve his finantiol difficulties rather than that 
| 
of one who utturce worthless cheeks with no intent 


to ever rocsem then. Accordingly, we find the 


evidence is sufficicrt ta Jaw and fact to me 
only the findings of the lesser included offense 
of wrongful enpropriation. 
In other words, what they arc cayins was that this mn, they are 
convinced, did not : tc take the money; he intended at 


the time he wrote these checks in every case, to be able to. 
pay it beck. And that worg "intend"=--an intent--I think aot 


the key to this case, lecaily. 


Now, I have looked up "wrongful appropriation" in 


the Manual for Courts-Martial. ‘"ilrongful appropriation" | 
is not in any of the offenses for which he was court-rartisled. 
Put the Board of Review here said that--by necessary smplice- 
this lesser offense of wrongful 
appropriation, whict ousidered as pert of the charge. 
ectfically found there vas 
no intent, still he could ¥ and convicted of wrongful 


appropriation. 


Well, “wrongful appropriation, " 


according to the 
Manual for Courts-Martial, in discussing the Uniform Code of 
Military Justices-And I am reading now froma discussion 


2 articles, found on page 362 of the Manual for 


Courts-Ma>ciai, when they cay wronsful appropriation requires: 


*# * * intent to dsprive, defraud, or 
appropriate only tesporarily. 
Now, what I think the Board of Review had in mind was that, 
well, cayoe elthough he dicn't intend to do this, they 
could sustain the courtenirtinl cn a ruther short-term 
intent. Eut they mde c finding that he didn't intend to 
steal any of tnese checks; that he intended to put it back. 

My position is this: If since they found that he 
aid not intend to do this ne could not possibly be found guilty 
of a crive--call it larcety, cull it wrongful appropriation, 
call it embezzlement, call it anything you want--he was not a 
criminal. It is completely basic to cur system of criminal 
lew that intent is an absolute requirement in establishing 
the commission of a crime which can be punished. 

MR. HOCHRETTER: Ergo, therefore, your position, 
technically, is that the Air Force never had the right to do 
what tkcy did in this case; is that right? 

COUNSEL: That's visht; they did something which 


was unconstitutional; they couldn't have convicted this man 


of a crime when they specifically found that he did not intend 


to do it. 

DR. Litisinl: Well, on the statement that I see here 
it says that the Board of Revicw found the evidence sufficient, 
quote, “to support only the findings of the lesser ineluded 


offense of wrongful eppropriation." Unquote. As so modified, 


the beard affirmed the inci: "s of cuilty ond the sentence, 


DEEMANS: wend this to say that the charges 


ee ek 
have been modified, they reviexcc it, on the review they find 
him guilty of those modified charges, and that the sentence 


is appropriate to that lescer charce. 


COUNSEL: Richt. ‘hey found him guilty of wrongful 


appropriation--- 


DR. LEDANN: Righs 


COUNSEL: --and sot guilty of larceny; that's correct. 


DR. LERANN: ‘fhat's right. So they found him guilty 


of wrongful appropricztion ad sustained the sentence which was 


three months' lasor, plus the--- 

COUNSEL: sss ci carnings, and so forth. | 

DR. LEHMANN: --piuc the discharge. 

COUNSEL: Right. 

MR. HOCEREITSR: Well, are you saying, then-- 
following thet up, are you saying that the Air Force still | | 
didn't have the rigsht to do wnet they did? | 

COUNSEL: Absolutely not. That's exactly what I say. 
I say that they have acted urconstitutionally. Now, it might 
be a nice question for the euthority of this Board under such 
circumstences; but I think this Beard has that kind of--has 
authority under these conditions. : 


I kad the good fortune of handling a Navy case 


raising pretty much this suse issue which is quite analogous 
an@ I would like to tell you aoout it. This is the case 
called Royal Barry Shaw v United States, in the Court of Clains. 
One distinction, lct ms soy, tatveen the Shaw case and the 
present case is that the Shcw case was tried before the Uni- 
form Code of Military Justice. However, let me say that 

the Court of Claims has Subsequently held in cases that this 

is a difference without a distinction--that the same thing 
applies to cases which srise after the Code. 

MR. ECCHREITIR: Yes; but tke Court of Claims can 
only get into the moncy anzie; is that right? 

COUNSEL: The Court of Claims can only give hin 
money; however, this is a fuceral Court, and it decided in 
the Shaw case the constitutional issue. That's right; the 
Court of Claims specifically seid that it cannot put a man 
tack in service.; And in the Shaw case--Let me tell you about 


the Shaw case: This was a cause, in the Navy, which was 


decided on March 18, 1956; it's number 489-54, and it's 


doth in the Court of Clains Reports, and in the Federal 
Second Reporter. It is cousidered, I believe, to be a rather 
cvasic case; se bsusic, [ telieve, that for some reason the 
Solicitor Cenerai decided not to take it to the Supreme 
Court. Now, they cay have ceciced not to take it to the 
Suprem? Court beenuse of the merits of the case. The facts 


were extrersly meritorious. I was told, off the record, that 


this was the reason--thut was one case they didn't want to go 
to the Supreme Court with--Thoy choose their cases. And by 
the same token, let me say--and perhaps I'm stepping out of 


line by saying this--thov I feel thet if there is a case which 
is to go up to the United States Court of Appeals for the 


District of Columbia on thce--on an issue like this--I don't 


think that on the facts that this is the kind of ease that 
the Government should take up--tecause the facts are just bad. 
I just think this isn't the kind of case--- | 
MR. HOCHREITER: ct me~-May I ask a question at 
that point? I would just like to clarify it in my mind. Wat 
you are saying is, from--And this is ea legal argument, as : 
understand it--and I am not a lawyer--on the basis of the | 
facts in this particular case, if the United States Govern- 
ment tock it to the Supreme Courts they would be reversed. 
Is that what you are saying? | 
COUNSEL: I think so. Well, on ny opinion--- 
MR. HOCKREITER: Ws don't know, of course. 
COUNSEL: Neither do I; in my opinion it will be | 
reversed below that. Iam sure you Gentlemen are not antes 
to be swayed by @ consideration of the Solicitor General 2 
Boing to the Supreme Court tecause it's a little bit premature. 
I think that this is a bad case for the Government to go into 


the courts on. 


wt. BRAY: Just let mo get cleared up on one slight 
| 
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thing Ihead. You sre conterdiay that I enlist in the service 
as & private first clacs ané I've cot a bank account. I know 


there is no money in the account--I have drawn out the last 


check. Well, I write otk Sor $25. I feel I am going to 


cover it, sithough ‘ i naven't got any money at that 
present tims. And you ciy thnt z S not a--And I know 
it's a crime--thet you can't write a check ror money that you 
haven't got--in the service that 

COUNSEL: I would say that, as you stated it, the 
fellow who losned it to yous-- 

MR. BRAY: He doesn't know that I don't have say 
money in it--I haven't told him that I expect to get money 
to cover that check. I am going to write--at the same time 
thet you are cashing the check I am going to write a friend 
of mine esking him if! fill loan me--to put that in there. 
But I know that if ‘ gets to the bank I know there's 
no money in it. Now, do you mean that my intent--?--I know 
that I'm coumitting 4 crime--vecaute it is a crime to write a 
check on @ tank that you don't have any money in?--and get 

somedody else to cash it without telling them? 

COUNSEL: Mr. Bray, you've given me e hard case 
because the elements that are lacking there are, first of all, 
thate-You sey y 1Ot have @ roasenable expectation, really, 
to Lave’ them covered; you are just writing to a friend--and 


secondly you don't hove . wurbliag debt involved here. Now 


I would say that if, at tLe time you wrote that check--I an 
not recommending that you do it--besed upon my legal Judgment 
certainly--I would say that if at the time you wrote that 
check you honestly believed and intended to replace the money, 
thet a jury could not find--unless they did it by implicetion-- 
if it believed your story the jury could not find you guilty 
of larceny. Eecause it would have to find that you did not 
intend to take that moncy. 

MR. BRAY: Eut I honestly might think I've got a 
lottery ticket in my pocket and I'm going to win the lottery 
of $500; and therefore if I do then I'm going to put it in 
the bank. But if I don't, I know there's a possibility that: 


I might not win that lottery. So therefore, I'm still going 


to be without that money. I don't know whether my friend has 


got the money to put it in--Moybe he has. But I do know 
that when I write that check I haven't got any money in the : 
bank. And I haven't told my friend who is cashing the check 
that I don't have any money in the bank. But I hope to get 
it in there. 


Now, is my intent--Don't I know that I'm doing 


COUNSEL: Well, I'm not sure that you're--- 
MR. BRAY: Wouldn't I be supposed to think that 
I'z doing wrong? 


COUNSEL: I aa sure that your friend could sue you | 


for the money and win beemuse he didn't know of any of this. 
Of course, there is no gambling issue; but I--And this is-- 
and this is awfully technical, Mr. Bray, you may have diffi- 
culty following my reasoniag--but I say that a criminal 
offense requires the specific finding of intent; anda jury 
could, if it believed you, find that at the time you wrote 
thet check that you did not intend to take the money; that 
you intended--Rether, it was based upon an improper expecta- 
tion, or you hed no basis for such an expectation--that it 
could find that you actuzlly intended to put that money back. 


Ana if it Gid believe that--And I'm not sure that it would 


pelieve you, dy the way--if it did believe that, it could find 


you not guilty of lerceny. 

MR. BRAY: Of course it's true that a jury can 
find any way--one way or the other--we know that. But isn't 
it a common practice that is against the law? It comes right 
down to kiting checks--- 

COUNSEL: Right. I don't think--- 

MR. BRAY: I can have two or three bank accounts-- 
Well, I’m all right if it doesn't catch up with me, writing 
one check, then deposit that check in another bank and write 
a check on that for a little increased amount, cashing that, 
putting it back into the other place--and the courts don't 
uphold--I think that--give me a little bit of time--I'm going 


to be able to come out even; but at the time I'm doing it I 


| 
know it's wrong because I heven't got it. Although I hope | 
that I my get it. But the courts don't say that you can do 
that. 
COUNSEL: Let me say that in ny relatively little 
criminal experience I don't think a jury woulda believe you. 
But if it did believe you, I would say that they would have 
@ basis for finding you nct guilty. 
In the Owings case the Board of Review believed 
Owings, and believed that he really had a bona fide and a 
reasonable basis for concluding that he was going to be | 
able to restore this money to his bank account. That's the. 
difference, I think, on the facts. 
I don't think your case would stand up because 
I wouldn't believe you -- I don't think very many juries woul 
But they could. : 
MR. HOCHREITER: Tacy would convict hin. : 
COUNSEL: They would probably convict you. But it 
they did believe you, and found that you did not intend to : 
steal the money, and you had a--if they really believed it-- 
as Owings did--they would very well--they could find you not, 
guilty; and it would be uphold in the courts on those--- : 
MR. HOCHREITER: Mr. Reiter, my I change the Line 
of questioning here for a moment? | 


COUNSEL: Surely. 


MR. HOCHREITER: The Applicant's petition is that he 
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be restored. Do you think, in your honest opinion, that this 
man--You don't have to assver this question if you don't 
want to, since you're the attoracy--his counsel--Do you think 
he is & proper person that we should put back in the Air 
Force? 

I mean that's what we've got to consider to a very 
large extent in this Boord. 

COUNSEL: I think that--My position on that would 
pe this: I'ma lewyer; I'm acta personnel main--- 

MR. HOCHREITER: I realize yca're arguing this case 


on technicel grounds. 


COUNSEL: In ny opinion this is 6 brilliant man, 


who might very well, if he--if this blot on his escutcheon 
is removed--do an absolutely great job of any kind. 

uM. EOCHREITER: Now, by that "blot on his escutcheon" 
I presume you mean his discharge. 

COUNSEL: Yes. However, I would say this: What 
you should do is take him back; and if you find that he isn’t-- 
then discharge nim. And you can discharge hin. 

DR. LEAMANN: Under--? Again he might be found 
subject to discharge under other than honorable circumstances. 

COUNSEL: No; not based upon this; but on the fact 
thet he can't ao a proper job. T woulda say this man could do 
geard duty--no question about ite-he's a big, strong fellow. 


Re could do K@ work. uv, wheeher you would want to put him 


in secret work--based upon som: of the things that he has done 
subsequently--or, conceiviuly, if he's drinking, or sonething 
like that. But I don't know --Zut that is--if I may respect- 
fully suggest--no basis for your sujring that this mn's | 
court-martial and his discharge, the mture--being what it vas-- 
should not te given relie?. If you want to cancel it out; | 
and then pull him in; and if you don't like what he does there 
are plenty of ways you cun wot ria of bim. Drinking you have 


got no problems. | 


DR. LEEMANN: I would like to raise another line of 


questioning. 
MR. HOCHREZTSR: Ves. 
DR. LERMAN: Nowvcer one, I think you made a state- 


ment that his problem was his discharge. 
COUNSEL: No--Pardon me--tais wasn't his whole | 
problem; but this is his--the thing that led to just about | 
everything else. | 
DR. LESANS: Yes; and you consciously do not | 
say thet it was his gambling that led to the problem; is that 


correct? 


‘ a 

COUNSEL: Nos he uxcaa't--This man, as I understand, 

hasn't gambled since. | 
| 
DR. LENMANN: Yes; but it was his goubling, from | 
uy vicw of the facts--it anpcers it was his gambling that lea 


to his problems. 


COUNSEL: Well, the gambling that led to the discharge, 


his court-rartial. 


DR. LEHMANN: And from that problem a number of events 


COUNSEL: Yes; oh, he's had a very colorful record 
since then. 

DR. LEHMANN: O-K., number two--And I think this is 
& point that we should ask of the General.Counsel: You have 
made the assertion that he did not conmit a crime, and 
therefore covld not be given a bid conduct discharge. Now, 
a@ Baad Conduct Discharge does not say to me automatically that 
@ man has committed a crime which is held to be a crime ina 
court of law; the Bad Conduct Discharge says that the man is 
discharged for bad conduct, wnich may, or may not have been a 
crim. 

So I would like theu--I think we ought to establish-- 
have it established--whether a man can be given a Bad Conduct 


Discharge only for committing a crime--one which is held to 


be a crime in a court of law or in military courts. 


MR. HARDIN: Only upon conviction by special or 
general court-rartial offense. 

DR. LEHMANN: Risht; out would there not be some 
charges of which he could be convicted, which would not--which 
would te strictly military--which would not be crimes in a 


court of lew. 


MR. HARDIN: Absence without leave is a purely strictly 
ae military crime, or misbehavior es a sentry could have--- 

MR. ROSENZWEIG: But the record shows he doesn't 
have this type of bad conduct. 

DR. LEHMANN: ‘The record shows he has bad conduct: 
wrongful approprietion. 

MR. ROSENZWEIG: Eut the technical argument made vy 


Mr. Reiter is that the Judge Advocate General has introduced 


Poara of Review findings which says that he did not have the 


intent to steal the funds. 
Second it raises the Board of Review's comment on! 
wrongful appropriation; and the definition of “wrongful 


appropriation" as he read from the Courts-Martial Manual is. 
that you have to identify, one, intent, even to be called 
larceny on a temporary basis. 

If, on the first hand, you have eliminated the 
intent you can't even say that there was temporary intent [Sic]. 
So therefore, Mr. Reiter's view is that technically there is 
no case for the court-martial. : 

COUNSEL: I will go one step further, Dr. Lehmann— 
that if you can find some way that you can put him out adminis- 
tratively, or on some other grounds, I do not think that you 
could justify what was done through a court-martial on the 
basis of charges of larceny and wrongful appropriation. In 


that respect you have to start again. 


DR. ROSENZWEIG: You lock at Tab 33, which is his 
postmilitary record. I don't know if you had the opportunity 
to actually review the tab in cetail--but cursory examination 
I just meade shows: one, that is primarily interpretation of 
military officer personnel; that in many cases picked up for 
impersonating an Air Force officer, or Army officer, or 
Federal officer; and the other charge wes public intoxication. 

Now, if you were to pull him tack into service, 
you may turn around and discharge him for his civilian 
record, as unqualified. 

DR. LEMMANN: Well, I would raise the separate 


question: Would a man with this record, exclusive of the 


court-martial--ruling that one out--and the Bad Conduct Dis- 


charge--Would a man with this record--established record-- 
would he be accepted in the United States Air Force? 

MR. HOCHREITER: That was the basic point in my 
question to Counsel. 

COUNSEL: This I can't answer. 

MR. ROSENZWEIG: But this I got--just his record-- 
It is apparently a reflection of his desire to still be associ- 
ated with the militery. 

MR. LEHMANN: That's vight--you know if a man--you 
could have the case if a mn desires to be associated with the 
military, but for some reason or another could not get in and 


be guilty of impersonating an officer, and was guilty of other 


actions, that would be--I would think would be--basis for 


refusing him admittance into the Air Force. 

MR. ROGENZWEIG: I am just going to cite the number 
of times he was picked up for impersonation of officers of ! 
the U. S., or officer of the Air Force or Arry: Ten times 
picked up for impersonation of U. S. officers, Air Force, 
and--= 


MR. HOCHREITER: What was the last one, there? 


MR. ROSENZWEIG: Toe last one was impersonation of 


Air Force Officer July 29, 1966. Then the only other charges 


that were brought against him were public intoxication. : 
MR. BRAY: Of course, that's after--- : 
MR. ROSENZWEIG: If you are looking for a basis for 
another discharge as soon as we pull him back in, then the 
only basis you have is--- 
MR. HOCHREITER: Assuming we pull him back. 
MR. BRAY: Yes; but here, just following Dr. Tehnann's 


interpretation in here a little, is it your contention that | 


the Air Force would not, under the fact that he was writing | 
checks--that was not--that his conduct was unbecoming a person 
in the Air Force--and that would have been sufficient; that 
the Air Force would not have had any right, whether it was 
criminal intent or not; that here he was writing these checks ? 


which was known--presenting them; that that was a kind of 


conduct that was not accestadle? And is it your contention’ 
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that that wouldn't be strong enough then to have dismissed 
him from the Air Force? 

COUNSEL: Not through e court-martial proceeding 
for a crime. Now, mybe administratively--Iook I'm no 
authority on personnel procedures. 

MR. BRAY: ‘This is personnel. 

COUNSEL: Legally, as a lawyer, I would say dy 
court-martial no; this man hasa't done anything wrong accord- 
ing to the finding of the Board of Review, because this is 
@ gambling debt. They couldn't do anything punitive against 
hin. 

MR. HOCHREITER: In other words, your contention 
43 the method was wrong. You are saying if the Air Force 
wanted to get rid of him they should have done it under an 
entirely different basis than they did; right? 

COUNSEL: That's right; not for the commission of 
@ crime; not through a court-mirtial. Because this was no 
crime. 

DR. LESMANN: No crime in--Would you define "crime" 
please? 

COUNSEL: Crime is an act for which a person can 


be proceeded against punitively crininally--subjected to a 


criminal trial or a court-martial. 


DR. LEHMANN: Well, we just established, I think, 


that there are actions waich can be--would not be established 


as @ crime in a court of law, but which are basis for discharge 
and for sentence--- ! 
COUNSEL: AWOL. 
DR. LEHMANN: --in the services. AWOL. 


COUNSEL: That's right. And of course, there are! 
x | 
military crimes which are considered crimes because there is 


an intent to stay away from duty. 
DR. LEHMANN: All right. 


COUNSEL: Because there is no intent here. 


DR. LEHMANN: All right; but there are also--there 
| 
are also other actions for which a man can be separated from 


the Air Force under terms other than honorable; such as 
sexual perversion--such as immorality--- 


COUNSEL: I am sure there are any number of bases 


MR. ROW: These things are all irrelevant to the 


point in question here. I mean there may have been many 


things that this man could have been discharged--or charged 


1 
DR. LESMANN: I am not sure what they all are. | 


with. But the fact of the mtter here is the point with 
which he was charged and the substance of the court=unctien 
action. | 
COUNSEL: Just right. And if you want to take him 
back in and bring an admins trative proceeding against hin-- 
there are board discharges, I understand, that don't Anvolve 


court-martial, that is your perfect right. If you can find 
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everything. 

COUNSEL: Exactly. 

MR. ROW: You can't bring him back as of today; you 
bring him back as of the day that he was discharged illegally. 

COUNSEL: You are going to have to--if you bring 
him back--Iet me go a step further--if you bring him back you 
ere going to have to pay him--- 

MR. HOCHREITER: That's right. 

COUNSEL: --for every day since he was discharged. 

MR. HOCHREITER: That's right. 

MR. ROW: [To Mr. Hardin] You are shaking your head. 

MR. HARDIN: Civil confinement. 

COUNSEL: Oh, you mean the period of civil confine- 
ment--of course, well, I suppose if he was working during the 
period of time that that would be a deductible consideration. 
I'm saying that aside from, perhaps, deductions that there 
might be based upon his having been a ward of the Government-- 
or something like that--you would have to consider him as 
being in service beginning the time when he was discharged. 

MR. BRAY: Let me get something straight in my mind 
with you, & little bit. It is your contention that the way 
this was done was the wrong way; or is it in addition to that 


your contention that the Air Force could not have had him 


removed from the service because they thought that what he 


was doing was bringing discredit on the service, and therefore 


some proper basis; but not through a court-martial for the 


commission of a crime, which, of course is-~- 


DR. LEHMANN: Are you saying you could bring a man 


back into the service and then for actions prior to his 
enlist--or prior to his lest--or most recent tour in the 
service you could discharge him for those? Is that your 
assertion? 

COUNSEL: Well, let me plead ignorance. All I-- 
this is a little bit beyond my ken. I am not an expert 
to discharges. But if there are administrative or board 
proceedings, or other proceedings based upon--= 

MR. HOCHREITER: ‘There are. 

COUNSEL: --what--something that he did--- 

MR. HOCHREITER: There are. 

COUNSEL: --I understand that there are; but not 
through a court-martial. You have got to wipe out this 
court-martial, because it is no good. 

MR. ROW: I would assume that if the Applicant-- 
if what the Applicant requests here was to be granted, it 
would be the same as if he had never been out of the service. 
He would be restored to duty as of the date of his discharge. 

MR. ROSENZWEIG: And this would abrogate the Army | 
discharge also. | 

MR. BRAY: That's right.’ In other words, if you 


were to bring him back--if you bring him back you wipe out 


his conduct was unbecoming to the service; and what he was 
doing was enough to dismiss hin from the service. 

COUNSEL: I would like to put it this way: I think 
that the way it was done--the charges placed against him were 
legally and constitutionally wrong--If they could have filed 
some kind of a charge for conduct unbecoming to a member of 
the Air Force, perhaps it's entirely possible--- 

MR. ROSENZWEIG: Administrative; yes. 

COUNSEL: --that they could have discharged hin 
anyhow. And I'm not prepared to give an opinion--I really 
don't know whether there was such a basis; all I know is that 
they couldn't do it the way that they did it. I think that's 
the only issue before us. If they had chosen--if they had 
also brought a charge against him for conduct unbecoming & 
man in the Air Force, then they've got a different problem; 


but they didn't. 


MR. BRAY: ‘That's what I want to pinpoint it down 


to--that's what I was going to get that now. 

COUNSEL: I don't xnow what charges they might have 
brought against him--lesser crimes--but nothing like larceny 
or wrongful appropriation; that has to be eliminated. And 
it's too late now to try to bring--to say that his discharge 
could have been ‘based upon a lesser charge. I don't think you 
can do that at this stage. It's your obligation to wipe out 


what was done--and perhaps if you think it can be done have 


them start from scratch. : 
MR. BRAY: And then it is your contention that on! 
Tabs 27 and 28 that the Discharge Review Board was in error. 
COUNSEL: Absolutely. Having found that there was 
no intent they had to eliminate all the charges. 2 
Iet me, in passing, Mr. Rosenzweig, indicate that 


while I appreciated your argument, which was to me very 
| 
sound, I can't help but object to the statement made by Mr. 


Schultz the Examiner, under Tab 33 about Mr. Owings having 
“amassed an extensive criminal record * * * across the 
country"=-because I don't think these things are relevant 
to this Board's consideration--~ : 
MR. HOCHREITER: On this particular point. : 
COUNSEL: --there are records--and I am sure that. 
you are not bound by strict rules of evidence. But ina | 
civil proceeding on review they would play no place. And 


the fact that you might think this guy is not the kind of man 
you want in the service based upon his behavior subsequent ! 


is not relevant. | 


MR. HOCHREITER: Well, what you are quarreling with 


is the language--- 

COUNSEL: I would quarrel with even the inclusion 
of any mention of his subsequent criminal record. The Supreme 
Court has passed very definitely on that subject--unless you 


can tie in other behavior to the intent in this--in the particular 


he 


crime that's charged proof of other--let's say--wrongful acts 
or criminal offenses is not admissible in evidence. And, 
elthough as I say, I am sure this is a rule which this Board 
is not compelled ito follow, I think it should; that the 
Board should not consider as a consideration in arriving at 
what were the rights and wrongs as to what occurred at the 
tine of his court-martial what happened subsequently. This 
“amassing of an extensive criminal record"--I don't like it. 
It's there, and I can't do anything about it; but I don't 
like it. 

And while I'm talxing ebout these tabs, my I 
indicate in Tab 23 it specifically refers--- 

MR. BRAY: Tnat's what I was going to get to--- 

COUNSEL: Please, Mr. Bray. 

MR. BRAY: Go ahead. 

COUNSEL: --it does include a statement that the 
Board of Review found that he did not have the intent to steal. 

DR. LEHMANN: And it also found that as--there's 
a statement that: 


*\* * As so modified, the Board affirmed 


the findings of guilty and the sentence. 


MR. ROSENZWEIG: Of “wrongful eppropriation,” which, 
agein, technically says you mast have intent on a temporary 
basis. 


COUNSEL: Now, Dr. Lehmann, I would like to, if I 


may address myself a moment to your apparent feeling that 
the fact that they found that he wasn't guilty of larceny 
could possibly have cured to some extent what they did; 
and they simply found that he did something lesser--and 
still affirmed it. That doesn't mke it right. 
DR. LERMANN: Affirmed what? 

COUNSEL: Affirmed the finding--affirmed the 
sentence. 

DR. LEHMANN: Sentence; yes. | 

COUNSEL: I don't think that solves the question, 


because I don't think what they did, what they found that | 


he was guulty of was any more valid than the finding of the, 


court-martial on larceny. 

In order to say that the Board of Review was justi- 
fied in confirming and approving the sentence you would have 
to find that they did it on 4 basis which is consistent vith 
law. And there is no--there is not a bit of distinction | 
between larceny and wrongful appropriation in so far as the: 
necessity of proving intent. And they specifically said : 
there was no intent. 

In the Shaw case--it is right in point. He was | 
found guilty of embezzlement--This is a disbursing officer : 
in the Navy, who was in charge of the Willow Grove, Pennsyl- 
vania Disbursing, and one day he came oa and said to’ somebody, 


"I can't account for $5600; I can't account for it; I don't 
| 


know what happened to it." So they hauled him up on charges 
| 
a | 
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It went up to the Board of Review and weat up to the Under 
Secretary of the Navy, who at that time was a man who later 
became the Secretary of the Navy--a very well known man, 
who in his finding said: "I find there to be no proof that 
this man intended to take the money; but I affirm, based 
upon the fact that he was guilty of technical embezzlement." 
He found there was no intent--no intent to take 
it--He just couldn't account for it--that was all. That 
was all the record showed. Well, this went up to the 
Court of Claims, and the Court of Claims said, "Well, we're 
sorry, when the service makes a finding that there was no 
intent they can't convict a mn of, quote, ‘technical 
embezzlement,’ because technical embezzlement is 
embezzlement. They can't establish a new crime; namely 
the failure to account for moneys. They have to establish 
2 crime which is a crime, as this was, in the common-lew 
sense, and requires intent." It went into a long discus- 
sion on whether there can be this--some kind of a new 
technical statutory undetermined crime of "technical 
embezzlement." 


And the same thing would apply to this so-called 


“wrongful appropriation.” though in your Courts-Martial 


Manual “it says that it requires intent. And they said, "No; 


this is a conmon law crime"--as distinguished, incidentally 


from a few types of crimes where intent doesn't have to be 


shown--like the Food and Drug Act crimes, where they impose 
| 


upon the retailer, or the processor of goods an absolute 
responsibility. They feel it's so strong that if this man 


puts out some tainted meat, or a drug which is going to be. 


harmful, that he is responsible--period. These are very few’ 
statutory cases. | 

The Court of Claims found that when you are dealing 
with a common law crime, embezzlement--and the same thing | 
applies to larceny--that you have to find intent. And they : 


‘gaid that since the Under Secretary found that--Dan Kimball-- 

| 
found that there was no intent, and no conversion, thate-- | 
| 
| 
COUNSEL: No conversion. His crime was the failure 


DR. LEHMANN: No conversion? 


to account for money. 

DR. LEHMANN: Yes. | 

COUNSEL: This is nota case completely in point as 
to the nature of the crime--He said there was no intentional 
conversion. All that has been shown is his inability to 
account for the money. | 

MR. BRAY: But here he had the intent when he wrote 
the check and got it cashed to put the money back to the 2 
slot machines--he knew he didn't have the money in the bank. 


DR. LEHMANN: Yes. The statements on intent--I 


would like to pursue this a little bit--They mke the statement 
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that he utterea the checks with the intent of eventually 
making them good. This is not the same as one who uttered 
worthless checks with no intent to ever redeem them. But 
does that absolve him of any intent to commit wrongful 
appropriation? 

COUNSEL: Don't call it "wrongful appropriation," 
because I can't distinguish wrongful appropriation from 
larceny. And there is no crim, in wy opinion, of wrongful 
appropriation that doesn't require any intent. In other words, 
the Board of Review found that this man did not intend to 
gteal the money, or appropriate, or call it whatever you 
want--there was no intent on his part. 

DR. LEHMANN: Is that correct? Is that correct 
that the Board of Review found that he had no intent to 
wrongfully appropriate the money? 

COUNSEL: Let's go back. Can we read it again? 

DR. LEHMANN: It is? 

COUNSEL: It is; he said there was no intent there. 

DR. LEHMANN: That's Tab 23. 

COUNSEL: Yes, sir. 

DR. LEHMANN: And on Tab 23 it says: 

% * * The Judge Advocate General-- 


of Review. 


--was of the belief that applicant uttered 


the checks in question with the intent of eventually 


making them good and that his "minipulative 

behavior,” in their view, was "that of an 

individual who resorted to worthless checks 

to temporarily relieve his financial diffi- 

culties rather than that of one who uttered 

worthless checks with no intent to ever redeem 

them." 
That is not the same, in my view, as saying he had no intent 
to issue a--issue a worthless check--no intent to wrongfully 
appropriate. I certainly would mke a distinction between 
& man who knows that he has--that he is writing checks with—- 
which there are no funds, and a man who writes checks but finds-- 
and then subsequently finds out that he did not have funds. 
That's a--No; it said that he did not have intent--it said | 
he did have intent to ultimtely redeem them. | 

MR. ROSENZWEIG: Well, the record shows that he was 
redeeming by loans--- 

DR. LERMANN: Right. 

DR. ROSENZWEIG: --consistently. | 

DR. LEHMANN: Right. But nevertheless he did pave 
until his loans stopped coming through. He did intentionally 
write the checks. ! 

COUNSEL: Of course he knew what he was doing; but 


that's’ not criminal intent. I hate to think of giving you a 


law school lecture--but that is not intent. May I give you 
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@ law school lecture in about three sentences? 

DR. LEHMANN: I would really like a military 
court-martial lecture on what intent is. [laughter] 

COUNSEL: Intent is what is known as the intent 
te do a wrongful act. The intent to commit the crime. Now, 
this is not the same as whether he did it voluntarily. He 
voluntarily wrote these checks; he knew what he was doing. 
He was carrying on, really, a kiting scheme, as Mr. Rosenzweig 
[Sic] suggested; but that is not the intent that is required 
for criminal purposes. It's the malicious intention to do 
something which is contrary to the law under the criminal 
code. So that the intent that you speak of is, I would say, 
is more than the intent implied by voluatary--He voluntarily 
aid ell this; yes. But he didn't do it with the intent to 
commit a crime. And I think therein lies the place that you 
and I differ. And I--ealthough I realize that I as a lawyer 
am under a bit of a handicap in trying to explain logic---This 
is not the intent that's intended by the criminal law, as 
required by the Constitution. You have to intend to do some- 


thing wrong . So mybe it's wrongfully. He thought at the 


time he was doing this he was going to--he had been doing it 


for a long time--he thought, "Well, I have been doing this, 
and I'll replace it"; and this is not intent in the eyes of 
the law. 


DR. LESMANN: Well, I have at least three cases: 


One case is where a man writes a check without 
deliberate knowledge that there are no funds in his bank to 
cover this check. 


The second case is one where he writes a check, 


knowing that there are not funds, but intending to repay. |; 
And the third case is one where a man writes checks 
knowing that there are no funds there, and intending never 
to try to repay then. | 
Now, you are saying that the first two are not 
wrongful acts--- 
COUNSEL: Right; those are not criminal acts. 


DR. LEHMANN: --the third one is. 


COUNSEL: He couldn't be court-martialed for one, or 


two; only for three. 

DR. LESMANN: He couldn't be tried in civil court. 

MR. HOCHREITER: And you're saying that the third 
one was not present in this case? | 

COUNSEL: That's right; it was found that there vas 
no intent; and I don't feel that this Board can now go back 
and substitute its feeling as to what this guy intended to | 
do back in those days, for what the Board of Review found on 
reviewing the whole record. And, frankly, I don't think the 
record would support going any further than what the Board ! 
of Review did. This guy was just involved in a beautiful | 


scheme for--I mean it was done without malice, without intent 


to deprive the Government of money, whereby he was robbing 
Peter to pay Paul. 

DR. LEHMANN: Wait a minute. You say you do not 
feel that this Board can go tack into the details of the 
deliberation of the Board of Review? Is that correct? 

COUNSEL: No; I don't think so. I think you are 
bound to that extent on facts. 

DR. LEHMANN: But you do ask that this Board 
reverse the Board of Review; is that it? 

COUNSEL: I--only as to their confirmation of 
the sentence. I am only asking that--- 

DR. LEHMANN: So we would have to go back into the-- 
you know--to reverse that--it seems to me we would have to go 
back into details of their case. 

COUNSEL: If you want to review the court-martial 
record and mke a new determination as to whether the intent 


was established, I suppose you could do it. But I say--I 


have been over the record--and I respectfully submit ‘that 


the record does not establish the existence of intent; and 
that the Board of ‘Review is right. I think that the Board 
of Review, having gone through the whole record--and they 
are @ group of lawyers trained for this purpose--and having 
written a darn good opinion of it in this--other than their 
conclusion--is worthy of credibility on this score. 


Now, it my be--All right, let's put it this way: 


If you, perhaps, go back and find that, "Oh, the record of 

the court-martial shows there was intent," you could concesv- 
ably disagree with the Board of Review. I don't think you | 
should. And I think that as to the findings of the Board of 
Review on the facts, as to what they established, what the : 
Board of Review determined is probably res judicata, which 
means that that is binding to that extent, on facts, in 80 : 
far as the court-martial was concerned. I have some doubts | 
as to whether this Board can go back and make new findings : 


of fact on whether the intent was proven. 


Of course, the Board has a lot of authority here; 
MR. HOCHREITER: Can we go off the record for a 


{Off the record discussion} 
MR. HOCHREITER: Do you want to go back on the record? 


I would like to ask a question of you. 

| 
| 
MR. HOCHREITER: Which is completely divergent from 


COUNSEL: Please. 


what we have been talking about. Do you think we ought to 
get rid of slot machines in overseas bases? 

COUNSEL: As @ complete nonexpert, with no quali- ! 
fications whatever, I would say no. | 


MR. HOCHREITER: Not? 


COUNSEL: No; because I think in those areas the boys 


need something todo. But i think if you are going to use 
slot-machines in those areas, and use these hostesses, that 
you have a duty to do more supervision that what was done in 
this case. 

DR. LEHMANN: You mean the hostesses--leave those, 
too? And we havea duty to supervise it more adequately? 


COUNSEL: Yes. I think so. Look, these are men-- 


right now we've got--This is not a boy--You have these 18 


and 19 year old boys over there now who have been out slogging 
around in Viet-Nam for months, and they come back, and they're 
tired and fatigued and you show them this beautiful set-up 

in these camps with all these lovely slot-machines and 

lovely local women--What do you think they are going to do? 

ZI just think there should be some greater degree 
of control over noncommissioned officers’ clubs and enlisted 
men’s clubs. 

MR. HOCHREITER: Of course, human nature being what 
it is, and also the fact that the Air Force is a pretty huge 
organization--it presents a lot of problems. 

MR. BRAY: Mr. Chairman, I would suggest that 
4nesmch as Counsel informs us that this record is going to 
go on up, we had'better keep the record of it as closely 
connected with the case as we can, because--- 

MR. HOCHREITER: Thank you, Mr. Bray; but I still 


won't withdraw my question as to whether or not we should have 


slot-machines. 
COUNSEL: I don't know the answer to that; I am not a--- 
MR. HOCHREITER: Who does? 


COUNSEL: But I tnink, as I say, if we are going | 
to have it, at least--let's take this case, which is the 
| 


only one I know very much about--where this man was $5,000 


in debt to the NCO club, which presumably is a nonprofit 
| 


club except for the fact that--I understand that the enlisted 
men in charge of the NCO clubs made, as I recall, something 
| 


like $1200 a month, which he took away--And this is very vague. 
And this is what, I think, Owings testified to before the : 
BVA. | 

MR. HOCHREITER: But technically that has nothing 


to do with this. ; 
COUNSEL: You have asked me a nontechnical--- | 
MR. HOCHREITER: That's just as to our matter of : 

supervision. | 
COUNSEL: You have asked me a nontechnical guestico 

you asked me why there ould be supervision? The noncommis~= 


sioned officer in charge or this club, who was the one who 


gave this guy the loan, was actually putting lots.of money 


in his own pocket from what Ovings was doing. You asked me; 
I told you. 
MR. PRAY: You don't think that he had some responsi- 


bility as to what he knows as to what is right and wrong? To 
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you feel that the Air Force kas to go ahead and--watching 
over him and telling him he can't do this because we think 
it's wrong?--And maybe we have no right to tell him what 
his rights are, one way or the other? 

COUNSEL: Let me sey, Mr. Bray, that I fully 
concur in your moral feelings on this; aud there is nothing 
wrong about a man going out and pulling a check-kiting 
scheme like this and being able to get away with it. 

MR. BRAY: You don't think for one moment that he 
didn't feel that he was going: to go ahead and maybe break 
the bank there with those slot-rachines; that he was playing-- 
he was doing wnat he was doing, in a way, for profit; wasn't 
he? 

COUNSEL: Yes; he--- 

MR. BRAY: He was trying to uake a profit out of it. 

COUNSEL: --at every moment his purpose was, as he 
testified to before the BVA--he was going to catch up--he was 
going to pay it all back. Ne hac to break--this machine had 


@ll those quarters, or dollars, or whatever they were--He was 


going to pay all this money back; he knew it all the time. 


Otherwise, he certainly wouldn't nave done it. 

MR. BRAY: Well, he can't any more--I can't go out 
here and write a lot of checks and buy some stock and hope 
thet it's going to go up when I haven't got the money. But 


the banks, vecause'I can show them sone credit responsibility 


will cash the check on that recognition and buy it; and then 
| 


if it doesn't--then am I not responsible? 

MR. HOCHREITER: May I exercise my prerogative as | 
Chairman at this point. As we told you in the beginning, Mr. 
Reiter, you have all the tine that you need. I think you have 
presented your case very well. I think that all the facts | 
have been placed before the Loard upon which the Board can : 
come up with a conclusion. TI don't want to cut this short; | 
but I don't believe we ere getting any further at this point. 

COUNSEL: May I respectfully say that I have a couple 
of more things that--We kave been involved in lots of | 
discussion, and I really haven't had a chance to pursue my | 
argument though. I hope I have otherwise brought a lot | 
into --- 

MR. HOCHREITER: Well, I would like to make it 
quite clear that you still have the floor. 

COUNSEL: Fine. I'm delighted to press forward. 
I just want to say that I agree with Mr. Bray in this respect; 
but I must view this--and you mst view it--according to cel 
law. | 

You have here, one, a gambling transaction which 


the courts have held cannot be enforced through the courts. 


This ray be wrong. When a man goes out and voluntarily gambles 
| 


maybe he should be held accountable for it. But the law says 


no. Tne courts cannot be used for the purpose of enforcing 
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gambling debt. 
Second, you've got a situation where there has been 


a finding by the competent review authorities that this man 


@t2 rot interi2t 


pile Spmte pee oh ea Ea) TOsey- 


Tais is the only response I can make to you. 

DR. LEWMANT: No; wait a minute. I have the state- 
ment in Tab 23--says he did this with the intent of eventu- 
ally making good on these checks he knew to be worthless. 

COUNSEL: Yes. 

I want to point out just a couple more things in 


the record. On page 75 of the court-rartial record itself I 


found that the instructions wnich were given to the court- 


martial board itselif--at the bottom--under small "(a)" the 


instructions which were given specifically included an 
instruction that the court mist find the existence of intent 
in order to find this min guilty of wrongful appropriation. 
So I think even from the military point of view that element 
of intent was recognized by the court-martial. 

DR. LEHMAN: "Intent"~--- 

CCUNSEL: Intent. 

DR. LEHMANN: --again, intent to do what? 

COUNSEL: Intent to dcprive and defraud another person 
of the tenefit of property--which was found by the Board of 
Review ‘not to exist in this case. 


I also mist say that I somewhat disagree with the 


fact that you can charge a ren for larceny--all seven specifi- 
cations--which are set forth in Attachment No. 5 to the Sere 
sheet in the court-martial record--were not of any lesser | 
offense; they were every one of them with a case of larceny 
and nothing else. If they had charged, as they did Shaw, | 


with some other crime called "statutory emtezzlement," or 


something like that, maybe there would be a better basis for 
| 


what was done. But the only charges which were levied 


against this man, the only ones that he was defended for, 
were larceny. And I am not satisfied that there was a lesser 
charge which is included when it wasn't charged him. This 7 
is a strictly technical viewpoint, and I simply want to put 
it in for the purpose of the record. | 
DR. LEHMANN: As I understand you to say, then, : 


he should have been--A new court-rartial should have been 


held on the charge of wrongful appropriation? 
COUNSEL: If they were going to charge him with 
some crime called "wrongful appropriation," I don't really 


know the existence of that crime; I only know larceny. It's 
| 


some kind of a new crime here. 

MR. ROW: You are suggesting the Board of Review 
could not substitute soze other charge--- 

COUNSEL: That's right; which wasn't---- 


MR. ROW: --in order to sustain the«-- 


COUNSEL: --which wasn't contained in the charges | 
| 
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against the can and for vhich preswiably he wasn't defended. 


I don't think there is such a crine, myself. I think it's 
larceny; call it "wrongful eppropriation," call it whatever 
you want, it’s larceny and you've got to prove the intent. 
And the Board of Review said, "Cn, well, we don't find him 
gatlty of larceny, which is woot tre court-martial found 
him guilty of--not of wron;iul apprcpriation. But there 
mast be something lesser than this--we don't know what in 
the heck it is--but we will cali it ‘wrongful appropriation’, 
which my, or ney not require intent; but we are going to 
confirm it because we think the guy did a wrong morally; we 
are going to throw him out of the service and put him ia 
the guardhouse for e while." 

I don't think they can do that. 

{Looking through his notes] +'s see if there is 
anything that I missed. I rererrea to the evidence to show 
how in this particular case the KCO club encouraged Owings in 
doing what he did. And I would sinply refer in that respect, 
since Owings isn't here to testify, to page 11 of the record 
vefore the Board of Veterans Appcals--this gives some back- 
ground which I don't think existed in the record before, to 
show just how this encourage:scnt went--if you would lixe to know 
in his own words what heypencd. 

As to the moral aspect, I can't help but call to the 


attencion of the Board, and perticularly Mr. Bray, in light of 


the moral issue that he has raised--that exists in my mind, too-- 


the background, the record uo this man in service. It's a 
marvelous record. Eefore this naprened this man had a truly 
great record for what he cic; ne was given commendations, and 


ratings, and so forth; and as he has sutmitted with his last 


presentation, the letters of co:m:endation--tire work that he | 


did was really great. Tais would have mde a brilliant 
soldier. And he intended to wake the service a career; and | 

he was really headed towerd it; he went to special schools, | 
cane out with honors, and he was probably the best man in , 
intelligence for interrogation of these people in this 
extremely important and highly critical work. What he did, | 

he went out and made contacts amongst the civilians and got | 
information. He was doing, really, extremely urgent and | 
sensitive, secret intelligence work--at great risk to himself, 
because he was working with informers. He had huge responsi- 
bility--he dealt with all kinds of money of the Governnent-- 

he would pay these people himself--he was almost on his own. 

He was a spy. And this kind of work is not done, and done | 

to the manner of performance that he did it, by a man who 

is just simply a poor soldier. This is not, to me, indicative 
of a kind of a guy who should simply be given no consideratign-- 
should be booted out of the service. If this man were a guy. 
who had been AVOL many times » Who was known as a drunk, and : 


no good, a slacker, it would be different; but this man had | 


an absolutely creat record us to this point. And I think 
that has got to te taken into consideration. 
This was his downt’nll--these slot-machines. 


DR. LEANN: You a vaing now moral consideration 


strictly a moral consideration in 

Light of what Mr. Bray has raised, which I think is a perfectly 
proper issue--the moral issuc. 

MR. ROSENZWEZIG: Mr. Reiter, in the resume here-- 
there is an indication that he was hospitalized prior to 
his vecoming iavolved with the slot machines. Do you know 
what he was hospitalized for? 

COUNSEL: He had some condition; and this was raised 
before the Board of Veterans Appeals--that arose while he was 


in service, which was one of the things, as I recall--And my 


memory on this isn't too gcod--that he is now asking for 


treatment for. While he was over there I think he acquired 
some’ kind of illness. And I'm not sure; I couldn't vouch for 
it myself. 

Tet me’ say that one thing which is not in the record, 
and may be of some limited value, is a statement from one of 
the men with whom he was working in intelligence in the service 
over there, a Roland K. Willette, who knew--who worked with hin 
very closely in his intcllicsence work, and provided Mr. Owings 


as to the kind of work that he did. I was 


wondering whether the Board would permit me to introduce 
this in evidence. 

MR. HOCHREITER: Yes, of course. 

Whereupon, 
(The document referred to was marked: 
"Exhibit A", and received in evidence] 

COUNSEL: I think that I have talked, probably, 
too mech, and as Mr. Hochreiter said, that everything has 
been said two or three tines, which I should have said in a 3 
shorter period. If there is anything else that I can add-- 
if there are any citations--or I can Give any help to you 
on the law, either now, or if you would like to have it in 
the course of your considerations I would be very happy to 
give all the help I can. 

I realize theweakness of this man. I wish he were. 
here, because you could see just the kind of mn he is. Tis 
is the most conscientious men I have ever met. He has weak- 
nesses--and that weakness was brought out due to the fact 
that he was in service and he was exhausted. He came back 
and he just fell victim to this. This is a country boy, a 
product of Kentucky, who had never seen a Slot machine Deforene 


never knew anything about these things, and here he comes 


back--nothing to do for a long time--and he got on the kick, | 


and that's what led to it. 


I just don't think that he can be morally held 


responsible to the extent--either legally or morally--to the 
extent that he was here. Porhans if they had said, "Look, 


what you are doing here is not In the best interests of the 


service, we'll give you an adsinistrative discharge," or 


something lixe that, it would be all right. But this man 
has been unable to get any decent job, although he is a very 
intelligent man--his IQ is tremendous. He is self-educated. 
This is the kind of boy who could have been mde or broken 
by the service; and who was broken. 

I think some responsibility exists on the part of 
the service to do what it can to help in his rehabilitation. 
Ané@ I think it would help if this could be taken off his 
record. What the Air Force will do if he is put back in, I 
can't say; this is up to the Air Force. But I think at 
least we have a responsibility here to wipe out the wrong 
that has been done to him, ?oth morelly, and legally. 

Thank you, very much, for listening to me so long. 

MR. HOCHREITER: Well, if that presents your case, 
Mr. Reiter, the Board will consider all of the testimony, 
the record, and come to what it considers appropriate 
recommendations to the Secretary. 

Now, you did rake one point in your summation there, 
that I would like to emphasize; and that is, that you are sorry 
your client wasn't here todzy. So are we. Because ina 
formal session of this kind, the opportunity to look at the 


man is quite important to the Poard. And I don't mean that 
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that will make any differecice. 

COUNSEL: Ch, it's important--it is; and this is 
why I tried so hard to at least hnve somebody interview 
him when he--when we were risht out here in your office. He 
| 
have a chance to see him--intervicw him. We were in here--| 


8 tayed around for days when we hoped that somebody would 


I think we spoke to--Mr. Hardin was away on leave--but 

Mr. Martin, I believe it was--We said, "Please, may we have | 

an opportunity to eppear before sombody so that somebody | 

can see this man.” | 
MR. HOCHREITER: Well, I didn't know that; I'm very 

sorry that that happened. | 


COUNSEL: That we were here, and I made a form] 


is way out on the West Coast, and it's asking too mich for 
lim to come back and forth; he couldn't do it. ‘There we were; 
and { think--although, of course, the Board can't convene on 
& norent's notice--We would kave been very happy--and he —~ 
there, wanting to appear before somebody 80 somebody could | 


observe him. And I wanted screbody to observe him. ‘This 


is really a fine ran. And I cay that without any qualms-- 


knowing his weakness--that this is a fine ran. 
MR. HOCHREITER: Well, I am giving Counsel the apologies 
ot the’ Board for that. 


COUNSEL: When, approxirately, would you say that 


we'd hear? 

MR. HOCHREITER: Leg 

COUNSEL: About when would you say we will get a 
decision? Any way of knowing? 

MR. HOCEREITER: Well, that's a little difficult 
to say at the moment. We will try to make it as fast as 
possible. We will try to make it as quickly as possible. 

COUNSEL: Thank you, sir. 

MR. HOCHREITER: ut there are quite a few cases, 
@s you know, that the Board has got to consider--not just this 
panel, but other pancls--and all of which devolve upon the 
Executive Secretariat in terms of the administrative paperwork 
involved. And as you can see, from the record that we have 
had this morning, there is quite a record which is going to 
be just developed tais morning. 

COUNSEL: Tne rcason that I ask that is only this: 
That there is presently a stay of proceedings in the District 
Court until October; and I would like to know sometime before 
thet stay expires what we have to do- in other words, the 


Court is not going to move forward in the trial of this case, 


pending the outcome of this proceeding; and I hope to be able 


to advise Mr. Owings, and elso the court as to what has 
happened. 
MR. HOCHREITER: Well, I think Mr. Hardin would be 


in the best yposition--- 


MR. HARDIN: We will ¥cep you informed if there is 
| 


some undue delay. 


COUNSEL: ‘Thank you, very much. 


MR. HOCHRETTER: We will guarantee that you will be 


kept informed. 


Whereupon, 


{The Air Force Board for the Correction of 
Military Records was closed at 1110 hours] 
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vleintiff pointe! out that this case bas oven delayed tor some 
time vending 2 long overly delayed aaminietrative review by we 
Gefendunt. in 1966, the U.S. Sourt of ipgeals ruled: 


*ULDSHEY oy Bhe court that ,etitioner’s aforesaid 
petition (ko. 2361-65 D.C.) is denied w thout ,re- 
judiee to the filing oy ,etitioner of a now ay,li- 
cation in the District Court predicated upon a 
showing thet the remedies under 10 U.S.c. 1552 & 
1552 nasve veem sought und denied, if that he the 
Yact.| Without intimating any deeieion thereon, we 
believe that the poezioility of jurisdiction under 
the -rinciple of _sbe v. higNamara, 555 ¥.2da 277 
(4th Cir. 1966) warrants consideration by the 
Mistrict Court." 


.t the tise of aseve order, pliintiff had oeen denied adminis- 
trative remedy uy poth defendant onder 10 U.5.0, 1552 ma the 
Veterans sidministration under 10 U.S.C. 1553. However, having 
fuith in administrative justiee, ,laintif£® again sought remedy 
adwinistratively end went to great expense to 46 rsonally go to 


washington, D0. in an sffort to aaa this grievance Sina 
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eon Cotoder 26, 1967. Therefore, plaintif~ has exhausted all 
siminietrative remedies and bae ne other recourse bat to seek 
justies in this matter through the federal courts, 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
ROBERT M. OWINGS, : 
Plaintiff, 
v. Civil Action No. 2381-65 


SECRETARY OF THE UNITED STATES 
AIR FORCE (SAFOS), 


Defendant. 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


Comes now the plaintiff and moves the Court to grant him 
summary judgment, on the ground that he is entitled to relief 
as @ matter of law on the basis of facts as to which no material 

and the stipulated record, under the mandate of the 

United States Court of Appeais for the District of Columbia Cir- 
cuit, per the order of that court dated September 23, 1966. 

It is prayed that the Memorandum of Points and Authorities 
and the Statement of Material Facts, poth submitted herewith, 
be read as a part of this motion. 

The Legal bases for this motion are (1) procedural errors 
committed by the Board for the Correction of Military Records 
of the Air Force convened for the consideration of pviaintiff's 


application for relief pursuant to 10 U.S.C.A., Sections 1552 


and 1553, (2) legal errors in the court-martial and review pro- 


ceedings and discharge giving rise to plaintiff's application to 
the Board, including the use of court-martial proceedings for 
enforcement of a gambling debt not involving Government funds, 
conviction or crimes not charged, use of special court martial 


for a serious group of charges, and the arbitrary and capricious 
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denial of relief in light of the complete absence of proof of 
criminal intent, and the other evidence of record indicating the 
collusion of the managing official of the Club in the activities 


of the plaintiff, and the other circumstances existing which on 


the face of the record entitle plaintiff to relief. 


SPAULDING, REITER & ROSE 


by Robert H. Reiter 
1422 K Street, N. W. 
Washington, D.C. 20005 
EXecutive 3-5723 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
ROBERT M. OWINGS, ; 
Plaintiff, 
Vv. - Civil Action No. 2381-65 


SECRETARY OF THE UNITED STATES 
AIR FORCE (SAFOS), 


Defendant. 


PLAINTIFF'S STATEMENT OF MATERIAL FACTS AS 
TO WHICH NO GENUINE ISSUE 
EXISTS, UNDER RULE 9 


1. The record before the Air Force Board for the Correction of 
Military Records in its consideration of plaintiff's application 
consisted of the documents submitted by det'endant as Exhibit B 
appended to the answer filed February 2, 1968, and copy of news- 
paper article submitted as Exhibit 1 appended to Memorandum of 
Points and Authorities submitted herewith. 
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f was court-martiailed by a special court martial 
nts of larceny, no mention being made in the speci- 
charges of any charge of wrongful appropriation. 
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3. The court martial found plaintiff guilty on all seven counts 
of larceny and sentenced him to imprisonment, forfeiture of pay 
and aliownces, and to receive a bad conduct discharge. A board 
of review convened in the Office of Military Justice, Office of 
Judge Advocate General, Department of the Air Force, found that 
plaintiff did at the time he uttered the checks intend to make 
them good, anc intended temporarily to relieve his financial 
aifficulties through their use, as he had on previous occasions 
done anc made them good; and the board accordingly set aside 
the guilty findings on the larceny charges, substituted guilty 
findings on wrongful appropriation in each instance, and con- 
firmed the sentence of the court martial. 


4. The charges related to seven checks drawn by plaintirf in 
favor of the Itazuke Air Base, Non-commissioned Officers' Mess 
Fund, aggregating $850.00, given in return for slugs usable only 
in the Club cperated by the Fund, under the management of Sergeant 
England. The moneys in the Fund were not Government moneys. 


5. The Court of Military Appeals rejected plaintiff's petition 
for grant of review. 


6. No member of the Correction Board sitting on plaintiff's case 
was 4 lawyer. 
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7- A transcript of the hearing before the Board was transmitted 
to the Office of Military Justice, Office of Judge Advocate General 
Department of the Air Force, for review and advice, without notice 
to the plaintiff, and plaintiff knew nothing as to the response 
thereto until he received a copy of the Board's decision. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT M. OWINGS, 
Plaintiff, 


Civil Action 
Vie 

No. 2381-65 
SECRETARY OF THE UNITED STATES 
AIR FORCE, 


Defendant. 


MOTION FOR SUMMARY JUDGMENT 
Defendant through his attorney, the United States Attorney 


for the District of Columbia, respectfully moves the Court to grant 


summary judgment for him on the ground that the pleadings and 


the certified records of the Air Force Board for the Correction 


of Military Records (which are on file with the Court) disclose 


that there is no genuine issue as to any material fact herein 


and that as a matter of law he is entitled to judgment. 


/s/ 
DAVID G. BRESS 
United States Attorney 


ES LS 
JOSEPH M. HANNON 
Assistant United States Attorney 


/s/ 
LAWRENCE E. SHINNICK 
Assistant United States Attorney 


=A Ss 
Certificate of Service 


| 
I HEREBY CERTIFY that service of the foregoing Motion for 
Summary Judgment, together with statement of facts and memorandum 
of supporting points and authorities, has been made upon plaintiff 
by mailing copies thereof to his attorney, Robert H. Reiter, 
Esquire, Spaulding, Reiter & Rose, 1422 K Street, N. We, Washing- 
ton, D. C. 20005, on this 3rd day of February, 1969. _ 


/s/ 
LA EE. SH 


Assistant United States Attorney 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT M. OWINGS, 


Plaintiff, } 
, Civil Action 


No. 2381-65 


Vv. 


SECRETARY OF THE UNITED STATES 
AIR FORCE, 


Defendant. 


STATEMENT OF FACTS 
PURSUANT TO LOCAL RULE 9(h) 

Plaintiff herein seeks judicial review of his bad conduct 
discharge from the United States Air Force and seeks reinstate- 
ment in the Air Force or the correction of his records and 
$50,000.00 in damages. The only evidence properly before the 
Court in a case of this nature are the administrative records, 
and there are, therefore, :.o triable issues of fact. The un- 
disputed facts set forth in the administrative records are sum- 
marized for purposes of this notion as follows: 

1. On March:16, 1960, plaintiff was convicted of seven 
offenses of larceny of military payment certificates totalling 
$850.00 by issuing seven bank checks payable to the Noncommis- 
sioned Officers Open Mess at the Itazuke Air Base, Japan, drawn 
on his personal checking account. Evidence introduced by the 
presecution established these checks were drawn some two weeks 
after olaintiff had sent instructions to his bank to stop payment 
on all checks made payable to this Noncommissioned Officers Mess. 
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2. Subsequent to its findings of guilty of all offenses, 
the court received evidence on behalf of petitioner in’ extenua- 
tion and mitigation and thereafter sentenced petitioner to be 
discharged from the service with a bad conduct discharge, to 
forfeit $70.00 per month for three months, to be confined at hard 
labor for three months, and to be reduced to the grade. of Airman 
Basic. On June 27, 1960, the convening authority, acting under 
Article 64, UCMJ (10 U.S.c. 864), approved only so much of the 
sentence as provided for bad conduct discharge, forfeiture of 
$43.00 per month for three months, confinement at hard labor for 
three months, and reduction to the grade of Airman Basic. 

3. Following action by the convening authority and approved 
by the officer exercising general court-martial jurisdiction, 
the conviction of petitioner was considered by a Board of Review 
under the provisions of Article 66, UCMJ (10 U.S.C. 866), who 
found the evidence sufficient in law and fact to Support the 
findings of the lesser included offense of wrongful Sper OEaae ton 
and affirmed the sentence imposed as appropriate. 

4, The Judge Advocate General concurred in the decision of 
the Board of Review and on October 10, 1960 plaintiff, upon being 
furnished a copy of the decision, signed a statement indicating 
that he did not desire to appeal to the Court of Military Appeals. 
He later changed his mind and notified the Air Force on October 
28, 1960 that he desired to seek review of the court-martial 
conviction and requested them to furnish him counsel. He also 
directed a letter to the Court of Military Appeals setting forth 
the grounds for his appeal. 
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5. On November 4, 1950 piaintiff advised the Air Force 
that he desired to withdraw his petition to the Court of Military 
Appeals and as @ result no action was taken at that time by the 
Air Force to file a petition on his behalf. In 1965 when plain- 
tiff requested the Court of Military Appeals to reopen and review 
1is case, that court requested the Air Force to assign appellate 
defense counsel to the case to perfect plaintiff's petition and 
the Air Force complied with the request. 

6. The United States Court of Military Appeals on July 29, 

5, denied the Petition for Grant of Review. A letter with a 
petition ror a hearing on the floor of Congress dated July 29, 
1965, was directed to the United States Court of Military Appeals 
which that Court itreated as a Petition for Reconsideration and 
on August 23, 1965, denied said Petition for Reconsideration. 

7. Pursuant to the provisions of Article 76, Uniform Code 
of Military Justice (10 U.S.C. 876), the appellate review of the 
petitioner's record of trial by court-martial, the proceedings, 
findings and sentence of the court following approval and re- 
view thereof as required by the Uniform Code of Military Justice, 
have become final and conclusive. 

8. On November 3, 1965 plaintiff filed this action. This 
Court granted defendant's motion to dismiss on February 1, 1966 
and later denied plaintiff leave to appeal without prepayment of 
costs. Subsequently, the United States Court of Appeals treat- 
ing the plaintiff's motion as a petition for rehearing ordered 


that the petition be denied without prejudice to the filing of 


@ new application in the District Court predicated upon a showing 
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that the plaintiff's remedies under 10 U.S.C. 1552, 1553 had 
been sought and denied. | 

9. On August 23, 1967 plaintiff, by his counsel, made ap- 
plication to the Air Force Board for the Correction of Military 
Records seeking a reversal of the findings and sentence of his 
Special Court-Martial. The Board was duly convened pursuant to 
10 U.S.C. 1552, 1553 and it reviewed the entire record, heard 
the arguments advanced by plaintiff's counsel and studied the 
comments of the Acting Chief, Military Justice Division, Office 
of The Judge Advocate General who reviewed the arguments of plain- 
tiff's counsel. The Board then made its Findings and recommended 


that plaintiff's application be denied. 


10. The plaintiff has exhausted his remedies pursuant to 


10 U.S.C. 1552, 1553. 


| 
/s/ 
DAVID G. BRESS 


United States Attorney | 


Lh | 
JOSEPH M, HANNON | 


Assistant United States Attorney 


/ s/ i 
LAWRENCE E. SHINNICK 


Assistant United States Attorney 


UsbfeD STATES DISTRICT COURT FOk THE DI>TKICT OF COLUMBIA 
’ 
ROBERT M. CwINGS, 
Plaintiff, 
ve 
Civil Action No, 2381-65 f° FE > 
VARY OF THES UNITED STATES = —~ 
AIR FORCE (SAFOS), 
Defendant. 


STATENENT OF ISSUES OF MATERIAL FACT ROBERT mi. STEAKIS, Clerk 


Defendant in his Statement of Facts pursuant to Rule 9(b) of the 
Rules of this Court incorporates a summary of the history of this case which 
contains two statements, one conclusionary and the other an incomplete picture 
of the evicence, as to which plaintiff would take issue: 

1. In paragraph numbered 7 it is stated that the proceedings, find- 
izgs and seatence have become final and conclusive. Although this is essen- 
tially a statemeat of law, plaintiff does not desire to risk the possibility 
of being bound by its being contained in a statement of facts to which he did 
not take issue. 

2. In paragraph numbered 1, second sentence it is stated that the 
record estaulishes that the checks giving rise to the court-martial of the 
plaictiif were subject to the stop order sent by plaintiff two weeks earlier, 
while tne record shows that between the two times he withdrew the stop order 
and deposited $825.00 in his account, instructing the bank to honor all checks | 
as he thes Cigured them; and he furt er made additional deposits of $80.00 and | 
$240.00. | 


SPAULDING, REITER & ROSE ' 
Per ORI VARY Fy CCT Tome H 
SL AES CULL p NA 

~“by Robert H. Reiter 

1422 K Street, N. We 

Washington, D. C. 20005 

Executive 3-5725 


Attorneys for Plaintiff 


It is hereby’ certified that a copy of the foregoing statement of 


issues of material fact was mailed, postage prepaid, this rnd day of February, 
1969, to the office of United States Attoruey, U. S. Courthouse, attorneys for 
defendant. 


org wy 
Robert HK. Reiter 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT M. OWINGS, 
Plaintiff, 


Civil Action. 


Vv. 
No. 2381-65 
SECRETARY OF THE UNITED STATES 
AIR FORCE, 


Defendant. 
MEMORANDUM-ORDER 


This matter was heard on cross motions for a summary 
judgment of plaintiff's complaint seeking reinstatement in the 
United States Air Force or declaration that his discharge was 
void, correction of his military records and $50,000 in damages. 
It appears that there are no issues of material fact 4in dispute 
and that on the undisputed facts in the record plaintiff is en- 
titled to relief as a matter of law. 

I - FACTS 


The Memorandum of the Examiner of the Air Force Cor- 


rection Board states the following preliminary facts: 


"As a Special Agent of the office of Special 
Investigations, he [plaintiff] was assigned 
to a responsible position in Counter-’ 
Intelligence Security at Itazuke Air Base, 
Japan, where because of his grade (Staff 
Sergeant) he frequented the NCO Club. The 
Club possessed several slot machines. Pre- 
viously, applicant was unfamiliar with such | 
devices, but he 'became fascinated by them | 
and indulged himself as one of the heaviest,, 
it not the heaviest, player in the organi- 
zation.' Between January and September, 
1959, he wrote approximately $10,000 in 
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checks to tne club; approximately $9,150 

in checks were honored py his bank in the 

U.S., and the remainder were returned 

unpaid to the club by his bank. The pro- 

ceeds from all checks written, those 

honored and those unhonored, were placed 

in siot machines or lost at other gambling 

devices located throughout the club.” 

{At 12. See also Memorandum at 3.) 

More particularly it appears that by May of 1959, 
plaintiff nad lost approximately $1,500 gambling and began to 
rely on the time it would take his checks to reach his United 
States bank to sell personal property or obtain loans from family 
and friends to cover them. The manager of the NCO Club, who 
pretited from the gambling done there and who was aware of plain- 
tiff's dirficulties, endorsed a note by the plaintiff for a loan 
at the local credit union. When plaintiff reached a point near 
bankruptcy, he issued a stop order to his bank on checks payable 
to the NCO Club, apvarently to insure that certain checks drawn 

expenses of his wife and children in the United States 
would be honored. Plaintiff swore the stop order was temporary 
and that he withdrew it later. The bank had no record of the 
Stop order being withdrawn. Plaintiff's efforts to cover his 
checks failed. 

On March 16, 1960, plaintiff was convicted by a special 
court-martial of seven counts of larceny totaling $850.00. Evi- 
dence established thet the Subject matter of the larceny counts 
were seven checks drawn two weeks after plaintiff had sent the 
stop order to his bank. The checks were payable to the NCO Club 
and were given for slugs which were usable only in the Club. 


Plaintiff used them for gambling. Plaintiff was sentenced to be 
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discharged with a bad conduct discharge, to forfeit $70.00 per 


month for three months, to be confined at hard labor for three 
months and to be reduced to the rank of airman basic. 

On June 27, 1960, the convening authority exercising 
general court-martial jwisdiction, acting pursuant to Article 64 
UCMJ (10 U.S.C. 864), reduced the forfeiture to $43.00 per month 
and otherwise affirmed the sentence. A Board of Review acting 
under Article 66, UCMJ (10 U.S.C. 866), found that the evidence 
was sufficient in fact and in law only to support a lesser in- 
cluded offense of wrongful appropriation (Art. 121, UCM; 10 
U.S.C. $21) since plaintiff did not intend to keep the money per- 
manently; but, approved the sentence as appropriate. The Judge 
Advocate General concurred in the decision of the Review Board. 

On October 10, 1960, plaintiff signed a statement in- 
dicating he did not wish to appeal to the Court of Military Ap- 
peals. On October 28, 1960, plaintiff notified the Air Force 
and the Court of Military Appeals that he had changed his mind, 
that he wished to appeal, and that he wanted counsel to be ap- 
pointed. On November 4, 1960, plaintiff withdrew this application. 
In 1965, apparently after noting certain news media reports and 
investigations of gambling and prostitution on military bases, 
plaintiff requested the Air Force to appoint him counsel to pe- 
tition for a reopening and review of his case. On July 29, 1965, 

1/ 


the petition for review was denied.— 


17 See, 10 U.S.C. 876. 


Plaintiff filed this action on November 3, 1965. The 
Court granted defendant's motion to dismiss on February 1, 1966. 
Plaintiff appealed. The Court of Appeals entered an order that 
plaintiff's petition: 

" |. 4s denied without prejudice to the 

Filing by petitioner of a new application 

in the District Court predicated upon a 

showing that the remedies under 10 U.S.C. 

1552 and 1553 have been sought and denied, 

if that be the fact. Without intimating 

any decision thereon, we believe that the 

possibility of jurisdiction under the 


principle of Ashe v. McNamara, 355 F. 2d 
277 (4th Cir. 1966) Tsic] warrants,gon- 


" 


sideration by the District Court. = 

Plaintiff applied to the Air Force Board for the Cor- 
rection of Military Records arguing inter alia that his discharge 
was improper since there had been no finding of an intent legally 
sufficient to support the charges, and that under United States 
ve waitace plaintiff was found guilty of acts not constituting 
acrime. The nearing was delayed seven months and at the time 
it was held plaintiff could not be present. No member of the 
Board and no member of its staff present at the hearing had had 
legal training. Without notice to the plaintiff, the Board sub- 
mitted a transcript of the hearing to the Air Force Judge Advocate 
General whose subordinates prosecuted the case and who rendered 
an ex-parte opinion that plaintiff's counsel's argument "is er- 
roneous in law and in fact;" that "many reviews both judicial 


and administrative, of his conviction and sentence have failed 


2/7 Owings v. Secretary of the USAF, Misc. No. 2746 (D.C. Cir. 
Owings EEE 


dune i, 1900). 


3/ 15 UCMA 550 (1966). 
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to uncover any indication of error or injustice;" and that "plain- 
tiff has not submitted any new evidence in the hearing." The 
opinion was adopted by the Board. Plaintiff has returned to 
this Court to seek a review of the Board's decision. 
II - JURISDICTION 

Plaintiff has exhausted his administrative remedies 

by obtaining a review of his discharge before the Air Force 


Board for the Correction of Military Records. (Hereinafter "the 


4 
Sse This Court's jurisdiction is predicated in part on 


the enabling legislation of that Board .2/ Because Congress 
wished to invest the Board with broad authority, however, the 
statute is somewhat severe!) It requires the Secretary of Defense 
acting through a civilian Board to "correct any military record 
of that department when he considers it necessary to correct an 


HIU/ 


error or remove an injustice. It is beyond question that 


8 
this Court has jurisdiction to review the actions of a Board .— 


G7 10 U.S.C. §§1552, 1553 (1967); Owings v. Secretar of the USAF, 
Misc. No. 2746, (D.C. Cir. June I, T5060) . 


‘10 U.S.C. §§1552, 1553. Ashe v. McNamara, 355 F. 2d 277 (1st 
Cir. SOcae Jones, Jurisdiction of the Fe deral Courts to Re- 


view the Character of Military Administrative Discharges, 57 
Colum. L. Rev. 917, 966, 969 (1957). 

Id. 

10 U.S.C. §1552. 


Harmon v. Brucker, 355 U.S. 579 (1958); Kennedy v. Secretar 

of the Navy, No. 21, 742 (D. C. Cir., Jury 18; * 968); Van Yan Bourg 

v. Nitze, B39 F. 2d 577 (D.C. Cir. 1967) ; Bland Vv. poncaicees 

293 F. cd 852, 855 (D.C. Cir. 1961); Ashe v. v. McNamara, 355 F. 

2a 277 (lst Cir. 1965). See, Jones, Jurisdiction of the Fed- 

eral Courts to Review the “Character of Military Administrative 

Discharges, 57 Colum. L. Rev. 917, 900, 9609 (1957).| Cf. United 

States v. Augenblick, No. 45 (Jan. 14, 1969, Supreme Court). 
(Footnote contd. on page 6) 
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The scope of review permitted by this jurisdiction, however, is 
uncertain.’ 

In Van Bourg v. Nitze, our Court of Appeals examined 
"the statutes and regulations governing the administrative pro- 
ceedings we are called upon to review to determine if the Navy 
departed from the prescribed manner in which a review of the 
nature of a discharge could be nad , "20/ A somewhat similar 


approach was taken in the more recent case of Kennedy v. Secre- 


11/ 
tary of the Navy.” There the Court of Appeals found a discharge 


invalid because it was based on matters not in the armed forces 
service record and consequently violated the statutory standards 
governing Paes reap ten 
Ashe Vv. McNamare , specifically noted by the Court of 

Appeals in its earlier order in this case as a possible juris- 
dictional base, approached the scope of jurisdiction in terms of 
the statute 22” It held that the District Court could review the 
Board and could under 28 U.S.C. §1361 compel it to correct an 
injustice where a discharge which the Department refused to 
change was itself illegal because defendants with fundamentally 
87 (Conta.) See also, Gentila v. Pace, 193 F. 24 924 (D.C. Cir.’ 

1951); Hertzog v. United States, 167 Ct. Cl. 377 (1964). 


of Compare Ashe v. McNamare, supra, note 8, with United States v. 


————— 


Augendlick, Supra, note 6, and Van Bourg v. Nitze, supra, note 8. 
i0/Van Bourg v. Nitze, supra, note 8, at 563-564. 
1i/No. 21, 742 (D.C. Cir., July 18, 1968). 
12/Id. Slip at 4. 


13/Ashe, supra, note 8. 


— n= ; 
inconsistent defenses were forced to be represented by the same 


14/ 


counsel.— It was illegal because it was an unconstitutional 
denial of the right to counsel. Similarly, our Court of Appeals 
noted in Van Bourg v. Nitze that "it is the duty of the judiciary 
to inquire into an allegedly wrongful and detrimental refusal 


15/ 


to grant deserved relief."— 16/. 


Citing Prince v. United States ,-~ 
| 

the First Circuit in Ashe pointed out that the Court of Claims 

ina different context "has even substituted its Judgment as to 


the requirement of 'justice' in all of the circumstances for the 


contrary view of the Secretary of the Army in his authoritative 


disposition of a disputed matter "=L/ Subsequently, however, 
the Supreme Court has held that the jurisdiction of the Court 
of Claims in collateral attacks on courts-martial is limited to 
the correction of errors of constitutional proportions.” 

It would appear from these authorities that the scope 
of review by this Court is limited to: (1) the procedural his- 
tory of the case including a determination of whether the ser- 
vice followed the statutes and regulations by which it is bound; 
and (2) the record in the case including its merits to the ex- 
tent a decision might have been without basis in fact or to the 


extent an issue of constitutional proportions may be raised. 


It would be inconsistent both with the principles which invest 


147 Id. | 
15/ Van Bourg, supra, note 8, at 563. 

16/ 119 F. Supp. 421, 127 ct. cl. 612 (1954). 

17/ Ashe, supra, note 8, at 281 n. 6. 

18/ United States v. Augenblick, Supra, note 8, 
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this Court with jurisdiction and with the development of the 


Unirorm Code of Military Justice and the Court of Military 


Appeals for a District Court tc undertake what might become in 
9/ 


1 
effect a trial de novo. 


IIIT - MERITS 
Plaintiff urges three grounds to support his motion 
for summary judgment. First, ne argues that the proceedings 
before the Board were procedurally improper. His petition to 
that Board restedion two "technical" legal points which indepen- 
dently ne again asserts here as second and third grounds for his 
judgment.’ Ee argued there, and here, that plaintiff 
the crime of larceny, which requires proof of 
and that when the reviewing panel found that 
intent to appropriate the funds permanently, 
they necessarily excluded the possipility that he be found guilty 
of another crime, with which he was not charged, but which also 
ea @s intent =~ Moreover, he argued, under the decision 
of the Court of Military Appeais in United States v. Wallace, 
ne| committed couid not under military isw be a 
crime. Despite the Tract that the Board was aware in advance 
that these legal arguments were the foundations of his petition, 
no member cr the Board hearing the case had legal training and 
the record discloses some confusion on the legal theory upon 


jones, Jurisdiction of the Federal Courts to Re- 
acter of Military Administrative Discharges, 
20/ But see Article 121, UCMJ (10 U.S.C. 921). 

2i/ United States v. Wallace, 15 USCMA 650, 36 CMR 148 (1966). 
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which the petition was based. Perhaps due to this confusion, and 


without notice to plaintiff's counsel, the Board referred the 
matter to the Air Force Judge Advocate General for an opinion and 
then adopted his conclusions as theirs. The Court does not under- 
stand that plaintiff is here urging that the seeking of advice 
from the Judge Advocate General is under all circumstances an 
impermissible procedure for the Board. The statute and regula- 
tions do not appear to foreclose such a procedure altogether 
Rather, in these circumstances, plaintiff argues, the reference 

to the Judge Advocate General constituted an unlawful delegation 
of the decision making authority of the Board. In future cases, 
this issue may be avoided by requesting legal opinions from oppos- 
ing counsel. Alternatively, he argues that the decision was neces- 
sarily arbitrary and capricious. Although there appears to be 
merit in plaintiff's position on this point ,22/ the Court need 

not reach it for more fundamentally it appears that the Board 
failed to recognize the effect of the Wallace decision and the 
resulting fact that plaintiff was found guilty of an offense which 
under military law is not a crime. : 

In United States v. Wallace, the Court of Military Ap- 
peals held that "this court on the basis of public policy, con- 
sistently refused to sustain criminal proceedings based upon the 
issuance of worthless or subsequently dishonored checks in con- 
n23/ 


nection with gambling games. The court went on to cite from 


227 Cr. Hutter v. United States, 345 F. 2a 828 (ct. C1. 1965); 
Weiner v. United States, 148 ct. Cl. 445, 454 (1960); Suter v. 
United States, 1531 States, 153 F. Supp. 367, 369, 139 Ct. Cl. 460, 

\(GL05;(2) oa 


23/ United States v. Wallace, supra, note 21, at 652. 
=1295) — 132] 


4ts opinion in United States v. Waiter: 


"Tt is clear from what we have said 
above that gambling is against public policy 
and that the subjects of the alleged larceny 
were engaging in this illegal activity with 
the accused . . . We will not act as the 
‘strong arm' of a collection scheme for gam- 
plers within the service in order to intimi- 
date payment by 'debtors' of void gambling 
depts. The fact that one 'welshes' on his 
gambling debts and becomes known as a 
'welsher' is not a crime."25/ 


The Court in Wallace, after reviewing the Walter case and other 


authorities continued: 


"the sum of these cases is that the 
issuance iof a worthless check in a gambling 
game or as a means of facilitating a gaming 
transaction cannot be made the basis of a 
criminal prosecution for allegedly ‘dishonor- 
able' conduct, as here charged. As we have 
seen above, judicial cognizance of such prose- 
cutions is denied, whether the game be legal 
or illegal. And there can be no doubt that 
the checks here involved were issued to the 
club to facilitate accused's play of its 
gambling devices, and were not therefore 
check transaction{s! entirely separate from 
the gambling activity. 


"One cannot deposit a check in a slot 
machine. It is necessary to use coins for 
that purpose, rolls of which were here given 
the accused by the clut bartender in return 
tor his enecks, such rolls being maintained 
on hand for that use and the accused, in fact, 
so using thein. 


"The case heré also is nonetheless gambling, 
although: one of the parties to the wager is 
an instrumentality of the United States."26/ 
The holding of Wallece is unequivocal. The facts are 


remarkably similar te those of the case now before the Court. 


247 8 USCMA 50, 23 CMR 274. 
25/ United States v. Wallace, supra, note 21, at 652. 
26/ Ié., at 53. 
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Indeed the statement of facts related by the examiner of the 
Air Force Correction Board is within several words of being a 
direct quote of the relevant facts stated by the court in 
Wallace —=// : 

The Government seeks to distinguish the case at bar 
from Wallace by arguing that there is no evidence in the record 
to indicate that Owings used the checks or all of their proceeds 
for gambling. As indicated from the above, the Correction Board 
felt and the record reflects, on the contrary, that all or nearly 
all of the proceeds of the checks were club slugs used in gambling 
and that the manager of the club was aware of Owings' trouble and 
sought to facilitate Owings' access to money which was used for 
gambling. These are precisely the facts to which the court in 
Wallace referred when it stated that "the Club gambled on the 
accused having money in the bank anda lost oe 

The Government argues also that since the Wallace de- 
cision was subsequent to the court-martial it could not effect 
the outcome of this case. That is incorrect. Here, the Court 
is reviewing the decision of a Board of Correction of Military 
Records and the issue mst be viewed from that standpoint. In 
this respect the consequence of Thorpe v. Housing Authority is 


2 
unavoidable .22/ There the Supreme Court stated: 


| 
277 Compare United States v. Wallace, supra, note 21 at 651 with 
preliminary facts quoted at p. © of this opinion from the 
Report of the Board. | 


28/ United States v. Wallace, supra, note 21, at 653. 


29/ qagepe v. Housing Authority of Durham, 37 L.W. 4068 (Jan 13, 
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"Phe general rule, however, is that an 

appellate court must apply the law in 

effect at the time it renders its 

decision .... The same reasoning has 

been applied where the change was con- 

stitutional, statutory, and judicial." 

(Citations omitted.) 30/ 

The Board for the Correction of Military Records was 
bound by the holding in Wallace and could not overlook the fact 
that the highest judicial authority for the military had indicated 
that the acts tor which this plaintiff was discharged were not, 

1 
should not and will not be considered violations of the vems .32/ 
It appears that this is precisely the circumstance in which the 
Correction Board should act to correct an injustice of constitu- 
tional proportions. There can be no doubt that the Board is 
bound by the pronouncements of the highest judicial authority of 


the military just as it is bound by their enabling statute and 


j 
Vv 
2 
regulations .-~ 


/ 


Plaintiff has requested alternative forms of relief. 
Accordingly, the Court will receive proposed orders by both 


parties. 


/s/ Oliver Gasch 
Judge 


Date March 2end 1969 


(2, text and notes 39-42 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT M. OWINGS, 


Plaintiff, 
Civil Action 
v. 
No. 2381-65 
SECRETARY OF THE UNITED STATES 
AIR FORCE, fo ij qo f D 
MAR 2 5 1969 


ROBERT fa. STEARNS, Cierk 


Defendant. 


weve vevevevevvwy 


ORDER 


Upon consideration of the Memorandum in this 


| 
case entered by the Court on March 22, 1969, it is by the 
| 


Court this 7a Gay of March, 1969, | 


| 
ORDERED that the motion of the plaintiff for 


summary judgment be and the same hereby is granted, and it 


is further 
ORDERED that the motion of the defendant for 

summary judgment be and the same hereby is denied, and it 

is further | 
ORDERED that the parties shall submit to the 


Court arguments, memoranda, and proposed orders conéerning 


the appropriate relief in this case in light of plaintifé's 


alternative requests in his complaint. 


UNITED STATS DISTRICT COURT 
FOR THE DISfRICT OF COLUMBIA 


ROBERT M. OWINGS, 


Plaintiff, 
Civil Action 
Ve 


No. 2381-65 
SECRETARY OF THE UNITED STATES 
AIR FORCE, 


Defendant. 


FILED 


JUN 23 109 


wm emer 


SEEN EEEnE ED 


ROBERT Wi. STEARNS, Clerk 


This cause having come before the Court on cross-motions for 
summary judgment and the Court having considered the motions, 
memoranda and exhibits in support of the motions, and having heard 
orsl argument in ‘open Court and the Court being fully advised in 


i ee = 
the premises, it is by the Court this__ / /.¢ day of June, 1969, 
ORDERED AND ADJUDGED: 


1. That plaintiff's motion for summary judgment be, and is 


hereby, granted. 


2. That detendant's motion for summary judgment 


hereby denied. 


3. hat it'is declared that the United States Air Force Board 
for the Correction of Military Records erred in failing to conclude 
that the court~martial sentence directing plaintiff's bad conduct 
discharge is void as violative oz plaintiff's constitutional rights 
and in tailing to appropriately correct the record pursuant to 10 


U.-S.C. 1552. 


4. nat this cause is remanded to the Air Force Board for the 


Corrections of Military Records with directions to take appropriate 
Yn ele 
— he Cerone” oot 


corrective action pursuant to this judgment. 
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day of June, 1969. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,473 


ROBERT M. OWINGS, 
Appellee, 
Vv. 


SECRETARY OF THE UNITED STATES 
AIR FORCE, 


Appellant. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUES PRESENTED FOR REVIEW , 
Plaintiff, an Air Force sergeant, cashed some checks ata 

Non-Commissioned Officers Club knowing they would not be honored. 

He was convicted by a court-martial of wrongful’ appropriation 

of property. After serving the court-martial sentence and re- 


ceiving a bad conduct discharge, he brought this action, He 


contends -- and the district court held -- that the court-martial 


conviction was void because the checks were cashed as part of 


a gambling transaction, and the Court of Military Appeals has 
held that a court-martial may not be pased on evidence of gamb- 
ling transactions. The questions presented are: 
1. Whether the civil courts may collaterally review court- 
martial convictions other than by habeas corpus. 
2. If such review is permitted, whether: 
(a) the scope of review 4s limited to reviewing con- 
stitutional issues; 
(b) the purported defect in the court-martial here 
was of constitutional dimensions. 
[This case under Misc. No. 2746 was before a panel of this 
Court. By order of June 1, 1966, this Court denied plaintiff- 


appellee relief but "without prejudice to the filing by petitioner 


of a new application in the District Court predicated upon a 
showing that the remedies under 10 U.S.C. §§ 1552 and 1553 have 
been sought and denied, if that be the fact" .2/ Plaintiff5 _ 
appellee subsequently was denied relief under 10 U.S.C. 1552. 
This case is now before the Court on a record which includes the 
original record on appeal. ] 
REFERENCE TO RULINGS 

Judge Gasch's memorandu.. opinion, dated March 25, 1969, is 
reported at 298 F. Supp. 849. Judgment thereon was filed on 
June 23, 1969. 

No separate findings of fact or conclusions of law were 


issued. 


~ — 
T7 R. 11; App. 73. 


OW as 


STATEMENT OF THE CASE 


1. The proceedings below. The plaintiff brought this 


action on November 3, 1965, to review his court-martial convic- 
tion for wrongful appropriation and the sentence discharging him 
from the Air Force.2/ The district court on February 4, 1966, 
dismissed the complaint.2/ This Court on June 1, 1966, dismissed 
plaintiff's appeal for failure to exhaust his administrative 
remedies, but specified that the denial of relief was without 
prejudice to the filing of a new complaint predicated upon a 
showing that plaintiff had exhausted his administrative remedies 
under 10 U.S.C. 1552 and 1553.4/ Plaintiff on December 5, 1966, 
then filed in the district court a supplement to his original 
complaint .2/ The district court on January 19, 1967, nonevers 
granted the Secretary's motion to stay the proceedings pending 

a cones of the Air Force Board for the Correction of Military 


Records.— That Board in October 1967 determined that the court- 
martial conviction of plaintiff had been proper, and this decision 


was approved by the Under Secretary of the Air Force ./ After 


3/ R. 95 App. 72. : 
4/ R. 113 App. 73. | 
5/ R. 15; App. 76. 

6/ R. 16, 18; App. 84, 133. 

7/ R. 24; App. 137, 138. 


this action, the district court resumed consideration of the 
cause, and on March 25, 1969, entered summary judgment in favor 
of the plaintare 2/ A final judgment order was entered on June 23, 
1969.2/ The Secretary now appeals from this judgment of the dis- 
trict court. 

2. The pertinent facts. The events resulting in plaintiff's 
court-martial occurred in 1959, when Owings was a sergeant in 
the Air Force stationed in Japan. He was a frequent customer 
of the slot machines and other gambling attractions provided 
at the local Non-Commissioner Officers Club on Itazuke Air Base 10/ 


Because of the large sums he lost at gambling, his financial 


situation became precarious 22/ Among the services provided by 


the Non-Commissioned Officers Club were facilities for the cash- 
ing of checks in exchange for military payment certificates. 
Owings frequently cashed checks at the Club drawn on his bank 
in the United States. On September 2, 1969, with his financial 
difficulties mounting, Owings issued a stop order to his bank 
on all checks payable to the Club .22/ However, after he had is- 


sued the stop order he continued to cash checks at the Club in 


S27 . 2 > ADP. ? 

9/ R. 363 App. 300. 

10/ R. 24, Correction Board Proceedings, Pp. 3; App. 140. 
1l/ Id., pp. 3-4; App. 140-141. 


12/ Id., pp. 5-6; R. 6, Decision of Board of Review, D. 2; App. 
Td2-143, 37-38. 


13/ 


exchange for military payment certificates. It was for the 


cashing of these checks after he had issued the stop order that 


Owings was court-martialed. 

In March 1960 Owings was charged before a special court- 
martial with stealing $850 of military payment certificates 
from the Non-Commissioned Officers Club 24/ The charges speci- 
fied seven checks, totalling $850, which Owings had cashed at 


the Club after the datc he had issued the stop payment order 


15/ 


to his bank.—“ The court-martial board found Owings guilty of 


seven counts of larceny in violation of Article 121 of the Uni- 


form Code of Military Justice (ven) ,2/10 U.S.C. 921, and sentenced 


Ry » Correction Boar roceedings, p. » Decision 
Board of Review, p. 2; App. 142, 35. 


R. 6, Charge Sheet of Court-Martial; App. 27-28. 


a/ Article 121 provides: 


(a) Any person subject to this chapter who 
wrongfully takes, obtains, or withholds, by any 
means, from the possession of the owner or of any 
person any money, personal property, or article 
of value of any kind -- 


(1) with intent permanently to deprive 
or defraud another person of the use and 
benefit of property or to appropriate it to 
his own use or the use of any person other 
than the owner, steals that property and is 
guilty of larceny; or 

(2) with intent temporarily to deprive 
or defraud another person of the use and 
benefit of property or to appropriate it to 
his own use or the use of any person other 
than the owner, is guilty of wrongful 
appropriation. 


(Contd. on next page) 
= 5 5 


him to a bad conduct discharge, forfeiture of pay, three months 


‘hard labor, and reduction in rank 20/ A Board of Review found 


that the evidence was sufficient in fact only to support the 
lesser included offense of wrongful appropriation under Article 
121, since it found that the charge of larceny was negated by 
evidence showing that plaintiff did not intend to keep the money 
mene AY. According to the Board of Review Owings' "mani- 
pulative behavior * * is that of an individual who resorted 
to worthless checks to temporarily relieve his financial aif- 
ficulties rather than that of one who uttered worthless checks 
with no intent 'to ever redeem them" ,28/ The Board of Review, 
however, approved as appropriate to Owings' offense the sentence 
of the court-martial. The decision of the Board of Review was 
concurred in by the Judge Advocate Genera .29/ 
Owings on October 10, 1960, was informed of the decision 
of the Board of Review, and the fact that under Article 67(¢) 
of the UCMJ he had 30 days to petition the United States Court 
a ontd. ny person round guilty of larceny or 
Si wrongful appropriation shall be punished as-a’ court- 
martial may direct. 


16/ R. 1, Exh.'11; R. 6, Special Court-Martial Order No. 20, 
DT June 1960; App. 31. 


17/ R. 1, Exh. 1; R. 6, Decision of Board of Review; App. 34. 
18/ App. 39. 


19/ R. 6, Letter of 7 Oct. 1960 from the Judge advocate General; 
App. 40. 


of Military Appeals for review .20/ After first indicating ne did 
not wish to appeal to the Court of Military Anncone/ Owings 
changed his mind and requested that counsel be appointed for an 
appeal .22/ As grounds for the appeal, Owings contended that he 
lacked felonious intent .22/ However, in November 1960 Owings, 
after consulting with counsel, withdrew his paaonn = In 1962 
and again in 1965, Owings, by letter, requested the Court of 
Military Appeals to reopen and review his caseuc/ With respect 
to the 1965 petition, the Court of Military Appeals directed 
that the Air Force appoint counsel to represent Owings, and 

the Court took the case under consideration. Owings then filed 
in the Court a “Supplement to Petition for Appeal filed approxi- 
mately 28 October 1960" ,22/ setting forth additional allegations 
of "error" to those asserted in his petition in 1960 .21/ For the 


first time, among the errors alleged appeared the contention 


that the $850 in checks on which his court-martial was based 


207 R. 6, “Request for Immediate Ac » October 
App. 41. 


21/ Id.; App. 41. 
22/ R. 6, Request of October 28, 1960; App. 43. 


23) Rix ig EN s) Rie 6, letter of October 28, 1960, to court of 
Military "Appeals; App. 44 


24/ R. 1, Exh. 6; R. 6, letter of 4 November 1960; App. WT. 


25/R. 6, letter of June 2, 1965, from Clerk of Court of Military 
pe ee’ App. 54. 


26/ R. 1, Exh. 3; R. 6; App. 57. 
27/ R. 1, Exh. 2; R. 6, letter of October 23, 1960; App. wh. 
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were checks covering gambling Ronen al! In a per curiam order, 
however, the Court of Military Appeals denied the petition for 
review (Order Denying Petition for Review, United States v. 
Qwings, Case No. 18,667, July 29, 1965322" rehearing denied, 


August 23, 1965 32/) | peter the decision of the Court of Military 


Appeals in United States v. Wallace, 15 USCMA 650 (1966), upset- 

ting a court-martial conviction for writing bad checks to pay 

gambling losses, Owings filed a new petition for review, but 

this also was denied by the Court of Military Appeals. (United 

States v. Owings, Case No. 18,667, Order of April 15, 1966.)2/ 
3. The instant litigation. In November 1965 plaintiff 

filed a complaint in the District Court for the District of 

Columbia to obtain review of his court-martial conviction and 

sentence, correction of records, and $50,000 damages .32/ The 

district court granted the Secretary's motion to dismiss the 

complaint <2/ On the plaintiff's appeal to this Court, the Court 

upheld the dismissal of the complaint on the ground that plaintiff 

26/7 R. i; . 33; R. 0, Supplement to Petition for ppeal; 

App. 57. 

29/ R. 6; App. 70. 

30/ R. 63; App. 71. 

b/ As is discussed in fn. y, p. 41, infra, this Court may take 


——— 


Judicial notice of the record before the Court of Military Appeals. 
31/ R. 1; App. 5. 
32/ R. 9; App. 72. 


had not exhausted his administrative remedies, but the Court 
specified that the denial of relief was "without prejudice to 
the filing by petitioner of a new application in the District 
Court predicated upon a showing that the remedies under 10 U.S.C. 
§§ 1552 and 1553 have been sought and denied, if that be the 
fact ."33/ The plaintiff then filed a supplemental complaint in 
the district cour but on the Secretary's motion,22/the pro- 
ceedings were stayed pending plaintiff's applying for and obtain- 
ing an administrative decision.30/ 

Plaintiff, meanwhile, in March 1966 had applied for relief 
to the Board for Correction of Military Records 3// The plaintiff, 
citing a report of United States v. Wallace, 15 USCMA 650 (1966), 
in Time magazine, argued to the Board that his court-martial was 
improper on the ground that gambling was against public policy, 
and the criminal law accordingly should not be used for the taking 


of punitive measures for the nonpayment of gambling obligations .o/ 


34/ R. 15; App. 76. | 
35/ R. 16; App. 84, 
36/ R. 18; App. 133. 


37/ R. 24, Application to Correction Board of March 4, 1966; 
App. 159. 


c/ Prior to his application in March 1966, Owings had made numer- 
ous unsuccessful applications to the Correction Board and the 

Air Force Discharge Board set up under 10 U.S.C. 1553, Lut none 

of the applications were predicated on the ground the court-martial 
was void because gambling is against public policy. (See R. 16, 
Exhs. A. and C.; App. 89, 97) In March 1966, Owings also again ap- 
plied to the Air Force Discharge Board on the same grounds as in his 
application of that month to the Correction Board, but that ap- 
plication was denied on May 26, 1966 (R. 16, Exh. D; App.125, 127). 
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The Board, however, denied the application, and the decision 
was approved by the Under Secretary of the Air Force in October 
1967 .38/ 

Upon the Board's denial of plaintiff's application, the 
district court resumed consideration of the case, and granted 
the plaintiff's motion for summary judgment .39/ The Court in its 
judgment ruled that the Board for the Correction of Military 
Records nad erred "in failing to conclude that the court-martial 
sentence directing plaintiff's bad conduct discharge is void 
as violative of! plaintiff's constitutional rights and in fail- 
ing to appropriately correct the record pursuant to 10 U.S.C. 
1552" 4O/ The Court remanded to the Board "with directions to 
take appropriate corrective action pursuant to this judgment", 


with the court retaining jurisdiction -2/ 


In its memorandum opinton,~©/ the district court found that 


it had jurisdiction to review "the record in the case including 
its merits to the extent a decision might have been without 
pasis in fact or to the extent an issue of constitutional pro- 


portions may pe raised ."43/ The Court then declared that "the 


Bae en a 
39/ R. 31, 32, 36; App. 287, 299, 300. 

40/ R. 36; App. 300. 

41/ Id.; App. 300. 

42e/ R. 31; App. 287. 

esi App. 293. 


Board failed to recognize the effect of the Wallace decision 
and the resulting fact that plaintiff was found guilty of an 
offense which under military law is not a crime. H/ This, the 


Court stated, constituted “an injustice of constitutional pro- 
45/ | 


portions". 
STATUTES INVOLVED 


Article 67 of the Uniform Code of Military Justice, 1o U.S.C. 
867 (1953 ed.): 


(a)(1) There is a Court of Military 
Appeals, located for administrative pur- 
poses in the Department of Defense. The 
Court of Military Appeals consists of three 
judges appointed from civil life by the 
President, by and with the advice and con- 
sent of the Senate, for a term of fifteen 
years, * * * 

* x * % 

(bo) The Court of Military Appeals 

shall review the record in -- 


(1) all cases in which the sentence, 
as affirmed by a board of review, af- 
fects a general or flag officer or ex- 
tends to death; 


(2) all cases reviewed by a board of 
review which the Judge Advocate General 
orders sent to the Court of Military 
Aopeals for review; and 


(3) all cases reviewed by a board of 
review in which, upon petition of the 
accused and on good cause shown, the 
Court of Military Appeals has granted 
a review. 


RG7 App. 295. 


45/ App. 298. 


(c) The accused has 30 days from the 
time when he is notified of the decision of 
a board of review to petition the Court of 
Military Appeals for review. The court 
shall act upon such a petition within 30 
days of the receipt. thereof. 


* * * 


Article 76, 10 U.S.C. 876: 


The appellate review of records of 
trial provided by this chapter, the pro- 
ceedings, findings, and sentences of courts- 
martial as approved, reviewed, or affirmed 
as required by this chapter, and all dismis- 
sals and discharges carried into execution 
under sentences by courts-martial following 
approval, review, or affirmation as required 
by this chapter, are final and conclusive. 
Orders publishing the proceedings of courts- 
martial and all action taken pursuant to 
those proceedings are binding upon all de- 
partments, courts, agencies, and officers 
of the United States, subject only to 
action upon a petition for a new trial as 
provided in section 873 of this title 
(article 73) and to action by the Secretary 
concerned as provided in section 874 of this 
title (article 74), and the authority of the 
President. 


Article 121, 10 U.S.C. 92l: 


(a) Any person subject to this chapter 
who wrongfully takes, obtains, or withholds, 
by any means, from the possegsion of the 
owner or of any other person any money, per- 
sonal property, or article of value of any 
kind -- 


(1) with intent permanently to deprive 
or defraud another person of the use and 
penefit of property or to appropriate it 
to his own use or the use of any person 
other than the owner, steals that property 
and is guilty of larceny; or 


(2) with intent temporarily to deprive 
or defraud another person of the use and 
penefit of property or to appropriate it 
to his own use or the use of any person 


= }2 = 


other than the owner, is guilty of 
wrongful appropriation. 


(b) Any person found guilty of larceny 
or wrongful appropriation shall be punished 
as a court-martial may direct. 


10 U.S.C. 1552: 


(a) The Secretary of a military de- 
partment, under procedures established by 
him and approved by the Secretary of De- 
fense, and acting through boards of civil- 
ians of the executive part of that military 
department, may correct any military record 
of that department when he considers it 
necessary to correct an error or remove an 
injustice. Under procedures prescribed by 
him, the Secretary of the Treasury may in 
the same manner correct any military record 
of the Coast Guard. Except when procured 
by fraud, a correction under this section 
is final and conclusive on all officers of 
the United States. 


* * 


SUMMARY OF ARGUMENT | 


| 
The district court below collaterally reviewed Owings' court- 


martial after stating that it had jurisidction to conduct such 
a review in order to determine whether the military decision was 
"without basis in fact" and whether the accused had been deprived 
of his constitutional rights. The court then held that the plain- 
tiff had been deprived of his constitutional rights in that his 
conviction was contrary to the decision of the Court of Military 
Appeals in United States v. Wallace, 15 USCMA 650 (1966) . 

As we explain in Point I, we believe the district court 
erred because any collateral review, except by habeas BoP pCer 


| 
is barred by Article 76 of the UCMJ declaring that action taken 
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by a court-martial is final and binding upon the courts of the 
United States. In this connection, we ask this Court to re- 
examine Ashe v. McNamara, 355 F. 2d 277 (C.A. 1, 1965), Kauffman 
Vv. Secretary, U.S. App. D.c. __, 415 F. 2d 991 (1969), 
and Gallagher v. Quinn, 124 U.S. App. D.C. 172, 363 F. 2d 301, 
certiorari denied, 385 U.S. 881 (1966), holding to the contrary. 
Even if this Court, however, follows Ashe, Kauffman, and 
Gallagher, we show in Point II that the decision of the district 
court below is nonetheless erroneous. The Supreme Court has 
held that assuming arguendo that collateral review of a court- 
martial (other than by habeas corpus) is permitted, the scope 
of that review is limited to ascertaining whether there are 


"constitutional defects" in the military decision. United 


States v. Augenblick, 393 U.S. 348 (1969). This limited scope. 


of review was followed in Ashe, Kauffman, and Gallagher, where 
the courts examined the military proceedings only to determine 
if the servicemen had been deprived of their constitutional 
rights. The district court below ruled that the court-martial 
proceeding was defective because it purportedly was contrary to 
the decision of the Court of Military Appeals in United States 
v. Wallace, 15 USCMA 650 (1966), holding that a court-martial 
conviction may not be based on evidence forming part of a gamb- 
ling transaction. But the Wallace decision merely applies a 
rule of the Court of Military Appeals, derived from public policy, 
for the consideration of evidence. This rule of evidence is in 


no way based on the Constitution, and its application accordingly 


Serer 


does not present any constitutional issue. United States v. 


Augenblick, supra. Thus, the district court was clearly in 
error in holding that Owings was deprived of his constitutional 
rights by the court-martial; there was no "constitutional defect" 
in the military proceedings. Moreover, there is in fact|no show- 
ing that Owings' court-martial was based upon evidence forming 
part of a gambling transaction; consequently the Wallace deci- 
sion of the Court of Military Appeals is not even applicable 


to the instant case. 


ARGUMENT 
I 


ARTICLE 76 OF THE UNIFORM CODE OF 
MILITARY JUSTICE PRECLUDES JUDICIAL 
REVIEW OF COURT-MARTIAL PROCEEDINGS 
BY CIVILIAN COURTS EXCEPT BY HABEAS 
CORPUS. 
Article 76 of the UCM (supra, p. 12) provides that once 
| 
the prescribed channels of direct review have been traversed, 
the proceedings, findings, and sentences of court-martials, 
including all dismissals and discharges, are "final and con- 
elusive", and "all action taken pursuant to those proceedings 
are binding upon all departments, courts, agencies and officers 
of the United States." This statute on its face proseribes 
collateral review of court-martial convictions. As we ghall 
| 
show below, the legislative history of Article 76 confirms the 
view that the statute means precisely what it states, except in- 


sofar as Congress recognized the traditional exception for a 
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writ of habeas corpus. This exception, emphasized in the course 
of the legislative reports and debates, merely respects the 
special constitutional status of the writ of habeas corpus. The 
Court of Military Appeals, established by the Uniform Code of 
Military Justice, was designed to be the court of last resort 
for court-martial cases except for the constitutional right of 
habeas corpus. This plan making the Court of Military Appeals 
the primary arbiter in court-martial cases is not in any way 
modified by 10 U.S.C. 1552, which establishes the Boards for 

the Correction of Military Records. Judicial review of actions 
of the Correction! Boards was intended by Congress only in "ap- 
propriate circumstances"; such circumstances do not include the 
situation where judicial review of the Boards' action entails 
review of the court-martial proceedings. 

We recognize that our position is in conflict with Ashe v. 
McNamara, 355 F. 2d 277 (C.A. 1) (1965), Gallagher v. Quinn, 124 
U.S. App. D.C. 172, 363 F. 2d 301, certiorari denied, 385 U.S. 
881 (1966), and Kauffman v. SE eS o DDin Di Cre 
___, 415 P. 2d 991 (1969), which hold that notwithstanding the 
clear language of Article 76, collateral review of court-martial 
convictions by civil courts, other than by habeas corpus, is 


permitted to ascertain whether an individual has been deprived 


of his constitutional rights .2/ But see Davies v. Clifford, 393 


ee also Smith v. McNamara, 


F. 2d 496 (C.A. 1, 1968). While we believe that even under the 


standard of review followed in Ashe, Gallagher, and Kauffman 
the Secretary should prevail here (see Part II, supra), we re- 
spectfully submit that these decisions are erroneous and (should 
not be followed. 

1. The Supreme Court has long recognized that the civil 
courts could not sit to review court martial convictions except 
upon petition for writ of habeas corpus. See, e.g. Wales Vv. 
Whitney, 114 U.S. 564, 570 (1885). In In re Yamashita, 327 U.S. 
1, 8 (1946), the Court noted "that the military tribunals which 
Congress has sanctioned by the Articles of War are not courts 
whose rulings and judgments are made subject to review by this 
Court. * * * Congress conferred on the courts no power to review 
their determinations save only as it has granted judicial power 
'to grant writs of habeas corpus for the purpose of an inquiry 
into the cause of restraint of liberty'." The traditional lack 
of power in the civil courts to supervise or review the actions 
of military tribunals was again adverted to in Gusik v. Schilder, 
340 U.S. 128 (1950), where the Court construed finality language 
in the predecessor statute to Article 76 -- similar to the lan- 
guage now in Article 76 -- to allow for habeas corpus review. 
There the Court reiterated that the military tribunals "have 
operated in a self-sufficient system, save only as habeas corpus 
was available to test their jurisdiction in specific cases." 


340 U.S. at 132. 


The traditional limited nature of civil court review of 
court-martial convictions was continued by Congress when it en- 
acted the Uniform Code of Military Justice in 1950. By the UCM, 
Congress expressly withheld jurisdiction from the civil courts 
to interfere, except by habeas corpus, with the judgments of 
court-martials. Alrticle 76 provides that once the prescribed 
channels of review have been traversed, all action taken pursuant 
to court-martial proceedings shall be “final and conclusive" and 
"binding upon all * * * courts of the United States". Both the 
House and Senate Committee Reports on Article 76 state its purpose 
clearly: 

Subject only to a petition for a writ of 

habeas corpus in Federal court, [Article 

76] provides for the finality of court- 

martial proceedings and judgments. 
S. Rep. No. 486, 81st Cong., lst Sess., p. 32; H. Rep. No. 491, 
8lst Cong., lst Sess., p. 35. It was not necessary for Congress 
in the statute to specify the exception for habeas corpus since 
the courts, without an express mandate, will not construe a 
statute to limit that constitutionally protected right. Gusik. 
v. Schilder, supra. 


Contrary to the views expressed by this Court in Kauffman 


Vv. Secretary, ‘supra, no anomaly results if Congress is taken 


at its word and the exceptions to the finality provision limited 
to habeas corpus. The legislative judgment that a petition for 
habeas corpus is not affected by the statute merely respects 


the special constitutional status of the writ of habeas corpus 
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under the Suspension Clause (Article I, Section 9) of the Con- 
stitution. There is, of course, no corresponding constitutional 
policy either to create or to preserve a collateral remedy where 
personal liberty is not at stake. Thus, the House Committee 
Report explained that the Court of Military Appeals, established 
by the Code, was designed to be "the court of last resort for 
court-martial cases, except for the constitutional right, of 


habeas corpus" (emphasis added). H. Rep. No. 491, 81st Cong., 
| 


f 


e | 
lst Sess., p. 7.— It had been explained in the committee hear- 


| 
ings that any restriction on the right of habeas corpus would 
involve a constitutional problem.£/ And Senator Kefauver, in 


discussing Article 76, pointed out that "Congress, through its 


e, ne o e principa rafters o e Code, in scussing e 
Court of Military Appeals, explained in committee hearings that 
"there is still a way to go to the Supreme Court of the United 
States, actually, and that is by habeas corpus." Hearings on 
H.R. 2h98 pefore a Subcommittee of the Committee on Armed Ser- 
vices of the House of Representatives, 8lst Cong., lst Sess. 
(March 7-April 4, 1949) (hereinafter called "House Hearings") 

at pp. 1277-1278. This statement was made by Mr. Felix Larkin. 
Mr. Larkin, an Assistant General Counsel in the Office of the 
Secretary of Defense, was executive secretary of the working 
group that initially drafted the Code and was the principal 
assistant to Professor Edmund M. Morgan, who was responsible 
for preparing the draft of the Code submitted by the Government. 
96 Cong. Rec. 1354; Housing Hearings, p. 846; Hearings before 

a Subcommittee of the Committee on Armed Services, United States 
Senate, on S. 857 and H.R. 4080, 81st Cong., 1st Sess. (held 
April 27-May 27, 1949) (hereinafter called “Senate Hearings"), 
at pp. 38-39 (testimony of Edmund M. Morgan) and p. 129 (testi- 
mony of Frederick Bernays Wiener). 


f£/ House Hearings, at p. 799 (testimony of Frederick Bernays 
Wiener). | 


enactment, did not, and could not, under the ninth amendment 
to the Constitution, intend to take away the jurisdiction of 


the Supreme Court ior of other courts in habeas corpus matters." 


96 Cong. Rec. iy £/ 


Thus, Congressional awareness of the extraordinary status 
of habeas corpus, and its explicit recognition that the avail- 
ability of the writ would not be impeded by the finality pro- 
vision of Article'!76, does not imply a similar exception for 

ther actions. To assert such an equivalence is to ignore "the 
inary prestige of the Great Writ, habeas corpus ad 


1 


subjiciendum, in Anglo-American jurisnorudence” as well as its 
"explicit recognition in the Federal Constitution.” Fay v. 
Noia, 372 U.S. 391, 399-400 (1963). 

2 The finality provision of Article 76 is best understood 
light of Article 67 of the UCMJ, which established a Court 
Military Appeals to be composed solely of civilians. 10 U.S.C. 

67. Tne Court of Military Appeals, and not the civil courts, 

is responsible for supervision of the administration of military 
justice. Noyd v. Bond, 395 U.S. 683, 694 (1969). The legis- 
lative history of the UCMJ reveals an extended discussion of the 
proper role of civilian judges in reviewing court-martial con- 
victions. On the!one hand, several proposals were made to render 
Z/ in Gusix v. Schilder, Supra, interpreting the predecessor 
Statute to Article 7o, the Supreme Court observed that if tne 


Congress deprives the civil courts of habeas corpus urisdic- 
tion, that would "stir" a "constitutional issue." 340 U.S. at 


133. 


court-martial convictions directly reviewable by the federal 


courts on questions of law; only in this manner, it was urged, 
could fairness in court-martial proceedings be assured. 96 Cong. 
Rec. 1302, 1304 (Senator Tobey); Senate Hearings, pp. 157, 161, 
238; House Hearings, p. 2084. On the other hand, there mare 
objections to any civilian review of court-martial proceedings, 
on the ground that civilians could not properly assess the con- 
siderations of military discipline inherent in courts-martial. 
House Hearings, pp. 778-781, 794-796 (Frederick Bernays Wiener); 
Senate Hearings, pp. 259-260 (Maj. Gen. Green, Judge Advocate 
General of the Army). The establishment of a Court of Military 
Appeals, to consist of civilian members only, and "completely 
removed from all military influence or persuasion,"2/represented 
a compromise between these viewpoints: on the one hand, final 
review would be entrusted to a civilian body dedicated to con- 
stitutional concepts of fair procedure, while at the same time 
this tribunal of last resort would be a specialized’ court ‘that 


zt 
would gain familiarity with military seoyionn a! 


H. Rep. No. » SIst Cong., Ist Sess., p. 


i/ Professor Morgan, the principal draftsman of the Code, ex- 
plained the nature of the compromise: 


Senator. Saltonstall: In other words, * * * 
unless you have this final Court of Military 
Appeals you are not really carrying through 
the whole principle of justice as we know it in 
our system of courts and system of life here in 
the United States? 


(contd. on next page) 
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Thus, in developing this structure, Congress deliberately 
and carefully determined the extent to which -- apart from con- 
stitutionally guaranteed habeas corpus -- civilian agencies 
have a role to play in military justice. Providing that civil- 
fans may serve on Boards of Review and that there shall be con- 
trol by a civilian Secretary, the Code goes on to create a 
civilian Court of Military Appeals entrusted with the final 
judicial responsibility for the supervision of military justice. 
But the Court of Military Appeals was not established solely 
to provide uniform interpretation of military law; it was also 


entrusted with the responsibility to "insure public confidence 


i/ (Conta. Mr. Morgan: That is my point, Senator. 


We recognize that this is a combination of ad- 
ministration of justice and discipline. In our 
opinion there is just no question that you can- 
not ignore the disciplinary aspect of the thing, 
but we feel that by the system we have set up, 
we have made’ a fair compromise of the thing 

and we are also insistent that when you have 

an Army that is composed of citizens, and who 
are drafted and particularly if you are going: 
to have a draft during peacetime, you have got 
to have morale at home as well as morale in 

the Army; and that, unless our citizens believe 
that a man, when he is charged before a court 
martial, is going to get the same kind of 
square trial that he would get in the United 
States district court if he were charged 
there, then it seems to me you are going to 
have this constant dissatisfaction, this con- 
stant agitation against the Army and Navy and 
Bir Force for the way they treat their men 
when they are charged with offenses. 


Senate Hearings, p. 49. 


in the fairness of military justice." 96 Cong. Rec. 1362-1363 
(Senator Kefauver) .J/ Accordingly, it is clear that Congress 
did not intend to create any implied exception to the finality 
of military court-martial judgments to enable the federal courts 
to exercise a collateral-review function over court-martial pro- 
ceedings (except to the extent that the Constitution was thought 
to compel an exception for habeas corpus). The ultimate respon- 


sibility for ensuring due process was entrusted to the Court 


of Military Appeals. Any other conclusion would in practical 


terms render Article 76 nugatory &/ 


Congress’ continued determination to Insure fairness in court- 
martials by establishing appropriate procedures within the! mili- 
tary Ps system is underscored by the Military Justice Act 
of 1968, P.L. 90-632, 82 Stat. 1335. This Act makes a number of 
changes in the UCMJ in order to strengthen protection of the 
rights of accused servicemen. The primary intent of the Act 
was "to provide for the establishment within each service of an 
independent judiciary composed of military judges certified for 
duty on general courts-martial, who are assigned directly to 
the Judge Advocate General of the service and are responsible 
only to him or his designees for direction and fitness ratings. 
* * *", S. Rep, No. 1601, 90th Cong. 2a Sess., p. 7. 


k/ It should be noted that the Court of Military Appeals has ac- 
cepted its task vigorously; it has held that it has jurisdiction 
"to accord relief to an accused who has palpably been denied 
constitutional rights in any court-martial; and that an accused 
who has been deprived of his rights need not go outside the 
military justice system to find relief in the civilian courts 

of the Federal juridicary." United States v. Bevilacqua, 18 
USCMA 10, 11-12 (1968). See United States v. Rugenbiaek, 


393 
U.S. 348, 350 (1969). See also Levy v. ; USCMA 135 (1967), 
discussed in Noyd v. Bond, 395 U.S. 683, oe 


3. Contrary to the views of the First Circuit in Ashe v. 
McNamara, supra, the finality provision of Article 76 precluding 
judicial review of court-martial proceedings was not in any way 
modified by 10 U.S.C. 1552, which authorizes the Boards for the 
Correction of Military Records. 

The statute giving the Secretary the authority to correct 
military records was enacted as Section 207 of the Legislative 
Reorganization Act of 1946 .2/ 60 Stat. 812, 837. Its purpose 
was simply to relieve Congress of the burden of considering pri- 


vate bills introduced for the purpose of changing military records 


m 
by transferring that function to an administrative Sp Obvi- 


ously, the courts had exercised no review authority over the 
function of correcting military records as it had been performed 
prior to 1946 by Congress, and there is not the slightest evi- 
dence that Congress intended in the 1946 Act to create any author- 
ity in the courts over the function as performed by the Secretary. 
The Uniform Code of Military Justice was enacted in 1950. ~ 
We have already noted the effect which Congress intended the 
finality provision in Article 76 to have (supra, pp. 17-23). To 


I7 The statute as originally enacted provided: 


The Secretary of War, the Secretary of the Navy, 

ana the Secretary of the Treasury with respect 

to Coast Guard, respectively, under procedures 

set up by them, and acting through boards of 

civilian officers or employees of their respec- 

tive departments, are authorized to correct any 

military or naval record where in their judgment 

such action is necessary to correct an error or 

to remove an injustice. 
60 Stat. 337. 
m/ See Section 131 of the Act, prohibiting the introduction in 
either House of private bills authorizing or directing the cor- 
rection of military records. 60 Stat. 812, 831. 


Se 


repeat, the only role Congress intended the courts to play with 


respect to the proceedings and judgments of court-martialswas 

by way of habeas corpus. Clearly, therefore, as of the time 

of the enactment of the UCMJ in 1950, the express Congressional 
understanding of the limited role of the courts certainly would 
not have admitted of an interpretation of Section 207 permitting 
the courts, through review of administrative refusal to ghange 
records, to review court-martial proceedings when to do g0 
directly was expressly prohibited.- 


The First Circuit in Ashe found in the legislative history 


of the 1951 amendment, 65 Stat. 655, to Section 2072/ what it 


considered to be an indication that Congress intended to create 


judicial review of Section 207 action by the Secretary. But 
| 


we do not think that, on analysis, it can be said that the 


“ legislative history suggests at all that it was contemplated 
that there would be -- contrary to Article 76 of the UCMJ -- 


n/ The present Section 1552 of Title 10 (p. 13, supra) is de- 


Tived from Section 207 as amended in 1951. The 7 amendment 

amended Section 207 to read: | 
The Secretaries [of the military departments] * * *, | 
under procedures set up by them, and acting through | 
boards of civilian officers or employees of their 
respective Departments, are authorized to correct 
any military or naval record where in their judg- 
ment such action is necessary to correct an error 
or remove an injustice, and corrections so made 
shall be final and conclusive on all officers of_ 
the Government excere when procured by means of. 
fraud * * *, 


judicial review of Section 207 action which concerned court- 
martial proceedings. 

As the First Circuit noted in Ashe, the 1951 amendment to 
Section 207 was introduced (at the behest of the Department of 
Defense) because the Comptroller General had refused to recognize 
a change in type of discharge, accomplished through action under 
Section 207, as affecting the forfeiture of monetary benefits 
which had attended the original discharge. 27 Comp. Gen. 665. 
As introduced, the bill (H.R. 1181, 82nd Cong., 1st Sess.) gave 
the Secretary the power to make monetary settlements in accord- 
ance with the correction of records, and provided that those 
settlements "shall be final and conclusive on all officers of 
the Government, including review by the courts of the United 
States, except when procured by means of fraud." H. Rep. No. 
bh9, 82nd Cong., lst Sess., p. 6. 

When H.R. 1181 came before a subcommittee of the House 
Armed Services Committee, some members of the subcommittee ex- 
pressed disapproval of the language precluding judicial review 
pecause their judgment was that some judicial review should be 
available in connection with the correction of military records. 
Hearings Before a Subcommittee of the House Committee on Armed 


Services on H.R. 1181, 82nd Cong., lst Sess., pp. 369, 377,391-393, 


Ol. As the First Circuit in Ashe noted ,2/ the subcommittee 


7 in Ashe, 355 F. od at O60-G1, the First circuit capsulated 


the legislative history of the bill, which it observed was 
fully discussed at 57 Col. L. Rev. 917, 967-69. 


eS 


accordingly deleted the words "including review by the courts 
of the United States," Id. at 401, "so that under Bpprooeinte 
circumstances the courts of the United States might review these 
matters." Id. at 450. The report of the full committee indicated 
it had approved the deletion of that language because it believed 


the courts "should not be precluded from reviewing such cases 


under appropriate circumstances." H. Rep. No. 449, 82nd Cong., 


lst Sess., p. 3. 

As a result, in its present form 10 U.S.C. 1552 (Ghevsace 
cessor to Section 207) makes no reference at all to judicial re- 
view of administrative action on applications for correction of 
military records. “Such review is not expressly precluded, By 
the same token, however, there is nothing in the Section expressly 
authorizing review either in general or in specified instances. 
In other words, Congress chose to leave the matter of Judicial 
review to be determined by reference to already established 
principles governing the review by the courts of administrative 
action. , 

Undoubtedly, under those principles, some actions of ithe 
Correction Boards in refusing to make requested corrections in 
military records are reviewable and thus the deletion of the 
non-reviewability provision in H.R. 1181 is not devoid of signi- 
ficance. Correction Boards review many types of military actions’ 
including refusals to grant disability retirement pay, refusals 
to grant promotions, and administrative discharges, as well as 


court-martial convictions. But, just as plainly, whatever the 
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review of these other actions,2/ the action of the Board with 


respect to records relating to the conseauences of a court-martial 
conviction is not reviewable. For, as Ashe itself reflects, to 
review such an action necessarily entails review of the court- 
martial proceeding itself. And, just one year before the amend- 
ment to Section 207, Congress had codified in Article 76 of the 
UCMI the well-settled rule -- so often reiterated by the Supreme 
Court -- that the civil courts may not pass judgment upon a court- 
martial proceeding except on a habeas corpus petition. 
Thus, the Ashe holding finds no logical support in the mere 
that Congress deleted the provision in H.R. 1181 precluding 
@ll judicial review. The import of that deletion was simply 
that the Congress did not wish to foreclose judicial review in 
eclreumstances -- and not, as the Ashe decision would seem 
have it, that Congress was affirmatively opening the door to 
review of all actions of the Correction Board (including those 
which, under thé UCMJ, were expressly made unreviewable). 
while we believe this to be self-evident, any possible doubt 
that Congress did not have the intent attributed to it by Ashe 
p/ The Correction Board action may be reviewed for substantial 
evidence where the question is a denial of an application for 
military disability retirement pay. Beckham v. United States, 
375 F. 24 782, 785 (Ct. Cl., 1967), petition for certiorarl 
ismissed under Rule 60, 389 U.S. 1011; Brown v. United States, 


396 F. 2d 989 (Ct. Cl., 1968). Concerning review or administra- 
tive discharges, see Van Bourg v. Nitze, U.S. App. D.C. 


388 F. 24 557 (1967); v. Seoretary of the Navy, __. U.S. 
App. D.c. ___, 401 2» esses 
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should be dispelled by the reasons assigned in 1951 by the House 
Armed Services Committee for the deletion of the provision bar- 
ring review: viz, that the courts "Should not be precluded from 
reviewing such cases under appropriate circumstances" (emphasis 
supplied.) Manifestly, we submit, it is not "appropriate" to 
undertake the indirect review of court-martial proceedings in 
the teeth of both Supreme Court holdings that direct review is 


inappropriate (e.g., In re Yamashita, supra, decided in 1946) 


and Article 76 of the UCMJ (enacted in 1950) flatly prohibiting 


such review. Moreover, as mentioned above,- Correction Boards 
review all types of military action, including refusals to grant 
disability retirement pay, refusals to grant promotions, adminis- 
trative discharges, and court-martial convictions. There cannot 
be one rule of judicial review governing all these disparate 
types of actions. Thus, for example, the refusal to grant dis- 
ability retirement pay is reviewable for substantial evidence 
(e.g. Brown v. United States, 396 F. 2d 989 (Ct. Cl-, 1968) —— a 
standard of review which no one has espoused in the court ment tee! 
area. By contrast, refusal to grant a promotion is probably not 
reviewable at all. Clearly, the "appropriateness" of the cir- 
cumstances pertaining to judicial review is defined by che nature 
of the underlying action which the Correction Board reviewed. 
Accordingly, where that underlying action is a court-martial con- 
viction, the availability and extent of review must be determined 
by reference to the Uniform Code of Military Justice and the 


law governing review of courts-martial. “The Court of claims in 
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Juhl v. United States, 383 F. 2d 1009 (1967), reversed on other 
grounds sub nom. United States v. Augenblick, 393 U.S. 348 (1969), 
stated the correct view of the matter: 


{w]e do not think the finality [of court- 
martial convictions], whatever it is, is 
either enhanced or diminished by the 
[Correction] Board proceedings. The case 
stands before us exactly as if plaintiff 
had never gone to the Board. 


if 


q 
383 F. 2d at 1019.- 


In sum, for the reasons we have presented at length above, 


we feel justified: in asking this Court to re-examine its decisions 
in Kauffman and Gallagher and the First Circuit's decision in 
he -- even though, we believe, such re-examination is not neces- 


; to the disposition of this particular appeal (see Part II, 


infra). In our view, these decisions seriously undermine a 
olainly stated lesislative judgment in Article 76 of the UCMJ -- 


grounded upon a long-standing judicially formulated policy -- 


a7 The First Circuit in Ashe also relied upon Harmon v. Brucker, 
355 u.S. 579 (1958), to Support its view that collateral review 
of court-martial proceedings was permitted under the Correction 
Board procedures of 10 U.S.C. 1552. But Harmon did not involve 
@ claim of infirmities in a court-martial proceeding. Rather, 
the question on the merits was whether the Secretary of the 
Army nad exceeded’ his powers in administratively giving the 
plaintiff an undesirable discharge which was based upon the 
plaintiff's pre-induction conduct and not upon any deficiencies 
in his military service. Moreover, 10 U.S.C. 1552 was not a 
factor in the Supreme Court's decision -- indeed, it was not 
even mentioned. Rather, the Court found jurisdiction to exist 
on the basis of the familiar principle that governmental action 
4s reviewable to determine whether it is in excess of statutory 
authority. See 355 U.S. at 581-582. 
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that it is not the function of civil courts to review court- 


martial proceedings except on habeas corpus petitions. As the 
Supreme Court just recently reiterated, it is the Court of 
Military Appeals and not the civil courts,"to which Congress has 
confided primary responsibility for the supervision of military 
justice in this country and abroad." Noyd v. Bond, supra, at 
395 U.S. 695. 


II 
ASSUMING ARGUENDO THAT A COLLATERAL ATTACK 
ON PLAINTIFF'S COURT MARTIAL CONVICTION IS 
PERMITTED, THE SCOPE OF REVIEW IN THE CIVIL 


COURT IS LIMITED TO CONSTITUTIONAL ISSUES, AND, 
NO SUCH CONSTITUTIONAL ISSUE IS PRESENTED HERE, 


1. If collateral review of the plaintiff's court-martial 
4s permissible, that review is limited to ascertaini whether 
there are any constitutional defects in the military decision. 
Although in Part I, supra, we discuss at length the question of 
whether any collateral judicial review at all here of the court- 
martial conviction is permitted by Article 76 of the UCMS , it 
is not necessary for this Court to reach that issue. For the 
Supreme Court has held that assuming arguendo some collateral. 
review of court-martial convictions is permitted, that review 
4s limited to constitutional issues. And, as we will show, no 
such constitutional issue is presented here. 

The issue of whether any collateral judicial review of 
court-martials (except a habeas corpus) is permitted was pre- 


sented to the Supreme Court in United States v. Augenblick, 393 
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U.S. 348 (1969), reversing Augenblick v. United States, 377 F. 


2a 586 (Ct. Cl., 1967) and Juhl v. United States, 383 F. 2d 1009 
(Ct. Cl., 1967). In each of these cases, servicemen were seek- 
ing to obtain collateral review in the Court of Claims of their 
court-martial convictions. And in both cases, as here, the 
servicemen had been denied relief by the appropriate Board for 
the Correction of Military Records) In the two cases, the 
Court of Claims held that the effect of Article 76 of the Uniform 
Code of Military Justice was not to deprive the civilian courts 
of jurisdiction to review collaterally court-martial convictions, 
put was merely to limit the scone of that review to constitutional 
questions. The Court of Claims in each case then held the con- 
vietions to be invalid on the ground that the servicemen had been 
deprived of their constitutional rights in the court-martial 
proceedings. In the Supreme Court, the Government argued, inter 
alia, that the Court of Claims had improperly applied Article 76, 
which, for the same reasons as presented in Part I, supra, pre- 
cluded all collateral judicial review except by habeas corpus. 
The Supreme Court, however, did not express any opinion on the 
Government's argument, for, reversing the Court of Claims, it 
found that "even if we assume arguendo that a collateral attack 
on @ court-martial judgment may be made in the Court of Claims 
through a back pay’ suit alleging a ‘constitutional defect' in 


the military decision, these present cases on their facts do 


i 


not rise to that level". 393 U.S. at 351-352. Thus, the Supreme 


Court, while not determining whether Article 76 precluded all 
collateral review in non-habeas corpus actions, squarely held 
that at the very least Article 76 does not permit the civil 
courts to review collaterally any issues but constitutional 
issues. | 

This Court in Kauffman v. Secretary of the Air Force, Supra, 
a post-Augenblick decision, held that it did have authority to 
collaterally review court-martial convictions in non-habeas 
corpus cases on constitutional issues. The Court held that re- 
view was permitted of ‘military rulings on constitutional issues." 
415 F. 24 at 997. But in no way did this Court suggest that 
the scope of review extended beyond such constitutional issues. 
Such a scope of review, of course, would be contrary to the 
Supreme Court's holding in Augenblick .£/ Significantly, not even 
in the court of appeals decisions prior to Augenblick which did 
permit collateral review of court-martial proceedings was it 
ever indicated that such review extended beyond constitutional 
issues. See Ashe v. McNamara, supra; Gallagher v. Quinn, supra; 
Smith v. McNamara, supra. Consequently, we believe it plain 


3 e strict court attempte fo) stinguish Unite ates V. 
Bugenblick, supra, on the ground that decision involved the 
Court of Claims (R. 31; App. 293). But the Supreme Court in no 
way based its decision on considerations peculiar to the Court 
of Claims. Certainly, this Court in Kauffman v. Secretary of 
the Air Force, supra, did not so limit Augenblick. 
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in the present case, that assuming arguendo that some collateral 
review of the court martial proceedings is permitted, that re- 
view is limited to "constitutional defects" in the military de- 
cision. United States v. Augenblick, supra./ 

2. The purported defect in the court-martial proceeding 
here is not of constitutional dimensions. As we have just shown, 
even if collateral judicial review of court-martial convictions 
is permitted, that review 4s limited to ascertaining whether 
there are "constitutional defects". The district court found 
that Owings had been deprived of his constitutional rights by 


peing “found guilty of an offense which under military law is 


LE 
not a eee Specifically, the district court interpreted 


the 1966 decision of the Court of Military Appeals, in United 
States v. Wallace, 15 USCMA 650 (1966), decided over five years 
after Owings! court-martial became final, as holding that it was 
not a crime to write dishonored checks in connection with gamb- 
ling games. Consequently, according to the district court, it 
constituted "an injustice of constitutional proportions" to 

low Owings' court-martial conviction to spent We submit ¢ 


in so ruling, the district court was in error. 


ayfaate: apparent support of a broader scope or review, the disvtrict 
Gourt cites Van Bourg v. Nitze, U.S. App. D.C. » 388 F. 

24 557 (1967), and Sey Secretary of the Navy, _ U.S. 
U.S. App. D.C. F. 24 990 Cisehy. But these cases do 

not involve collateral judicial review of court-martial procced- 
ings. 


46/ R. 31, D- 10; App. 295. 
N7/ R. 31, p. 135 App. 298. 


The Court of Military Appeals has long held, on the basis 
of public policy, that it is a valid defense to a eriminal prose- 
cution to show that one of the elements of the crime charged is 
supportable only by giving legal effect to a gambling transaction. 
United States v. Walter, 8 USCMA 50 (1957); United States v. Lenton, 
8 USCMA 690 (1958); United States vy. Young, 8 USCMA 695; (1958) ; 
United States v; Dorsal-Maldonado, 12 USCMA 442 (1961); United 
States v. Brown, 13 USCMA 485 (1963); United States v. Wallace, 
supra. Thus, for example, in United States v. Walter, supra, 
the court held that "evidence showing the obtaining of fuhds by 
worthless checks in a gambling game for use in the gambling game" 
was not sufficient to support a conviction of larceny. 8 USCMA 
at 51. Similarly, in United States v. Wallace, supra, evidence 
of bad checks written by the accused to purchase slugs for slot 
machines was held “legally insufficient to support the court. 
martial's conclusion * * *" of culpable conduct. 15 USCMA at 
653. But, as the Court of Military Appeals has made clear, "This 
is not to say that a person engaged in gambling is amare from 
prosecution for every act of misconduct committed by him ‘while 
the transaction is in progress." United States v. Williams, 17 
USCMA 321, 322 (1967). Consequently, the Court of Military 
Appeals has upheld a conviction for making and uttering a forged 
check to pay a gambling debt.(United States v. Williams, supra); 


a conviction of assault by the loser in a gambling game who 


attempted forcibly to regain what he lost from the winner (United 
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States v. Maldonado, 15 USCMA 285 (1965) 2/ a conviction of 


larceny where the loser in the gambling game stole from the win- 
ner money in excess of the amount the winner had won from him 
at gambling (United States v. Dorsal-Maldonado, supra). 

The test establisned by the Court of Military Appeals for 
determining whether the gambling transaction negates eriminal 
liability is "whether the alleged act of misconduct is part of, 

United 
Thus, in Lenton, a 
prosecution for dishonorable failure to pay debts, the court 
iad it was essential to determine whether "the worthless 
shecks and the unpaid deit were actually part of @ poker game 
or other gambling transaction.” 8 USCMA at 692. The court 
noted that the accused “could have contracted legitimate debts 
to indulge his weakness without in any way affecting his legal 


1 


responsibility for those obligations.' And the court observed 
that “not every money transaction between the participants in 
& gambling game can be considered a part of the game." Id. at 
692-693. 

The distinction as to whether the alleged act of misconduct 
is part of, or separate from, the gambling transaction has been 
consistently followed by the Court of Military Appeals. In 


United States v. Walter, supra, the court, upsetting a larceny 


conviction, emphasized (& USCMA at 54): 


uy See also United States v. Brown, supra. 


a2G 2 


In the instant case there is no ques- 
tion but that the checks involved in the 
questioned specifications were issued 
directly to coparticipants of the accused 
in a gambling operation or that the checks 
issued flowed to the ultimate holders 
through the game's "pot." The money was 
advanced to be used in the game partici- 
pated in by the accused and two accusers. 
In fact, Gresham's theorem acted to in- 
sure that all checks eventually went to 


"pot." The checks were made out wholl 
for the facilitation of the game. (Em= 
phasis by court.) 


In United States v. Wallace, supra, upon which the district 
ee VIS) SaaS CS, Supra 


court relied, the Court of Military Appeals reversed the! accused's 
conviction for writing bad checks only after noting that there 
was no dispute that all of the proceeds of the checks had been 
used in gambling. "[{T]here can be no doubt that the cheeks here 
involved were issued to the Club to facilitate accused's play 

of its gambling devices, and were not, therefore, "check! trans- 
action[s] . . . entirely separate from the gambling activity. 
United States v. Lenton, supra, at page 693." United States v. 
Wallace, supra, at 15 USCMA 653. ‘The checks in Wallace had been 
for slugs maintained on hand for the slot machine, "and the 
accused [was] in fact, so using them". 15 USCMA at 653.4/ On 
the other hand, in United States v. Dorsal-Maldonado, supra, 

the accused, who had lost $30 in a gambling game, stole $50 

from the winner. The Court of Military Appeals held that a 


V7 Similarly the court observed in Wallace (15 USCMA at 651, 


n. 1): "There 1s some intimation that the returned checks also 
possibly involved small bar or mess bills, but the Club book- 
keeper testified he could not recall that accused's checks cov- 
ered these. He either paid by check 'Or he paid his by dash. 

I don't know.' The Government does: not contend here that the 
checks involved anything other than monies with which to iplay the 
slot machines! 
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conviction for larceny could not be based upon the theft of the 
$30 which the accused had lost in the game, but that a larceny 
conviction could properly be based upon the remainder of the 
$50 stolen. 

Thus, the critical question in the present case, as in all 
such cases, is "whether the alleged act of misconduct is part 
of, or separate from, participation" in a gambling game. United 
States v. Lenton, supra, at 8 USCMA 693. And, as we shall now 
demonstrate, whatever the answer to that question in the instant 
case, no constitutional issue is presented such as to justify : 
collateral review by the civil courts of the court-martial 
proceedings. 

a. Assuming that Owings' acts of misconduct in cashing the 
vad checks were in fact part of a gambling game, the most that 
would show was that the court-martial erroneously evaluated the 
evidence. In Wallace, "the evidence [was] legally insufficient 


to support the court-martial's conclusion * * *". .15 USCMA at 


653. So, here, the evidence would be "legally insufficient to 


support the court-martial's conclusion". But the Supreme Court 
has made it clear that on collateral review for constitutional 
defects, "{a]ny error that may be committed in evaluating the 
evidence tendered is beyond the reach of review by the civil 
courts". United States v. Augenblick, supra, at 393 U.S. 352, 
citing Welchel v. McDonald, 340 U.S. 122, 124 (1950). What 
plaintiff is asking for here 4s simply a reevaluation of the 


evidence, e.g. a finding that his court-martial conviction was 
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based on evidence which formed part of a gambling transaction. 


This is clearly not a "constitutional defect" appropriate for 
collateral review. _ 

The district court categorized Owings' conviction as being 
for "an offense which under military law is not a crime," ex- 
plaining that under Wallace "the acts for which this plaintiff 
was discharged were not, should not, and will not be considered 


n48/ 


violations of the UCMJ. Owings was convicted and discharged 


for wrongful appropriation of military payment certificates in 
violation of Article 121 of the vemy 42/ Quite clearly, CORES 
ful appropriation of military payment certificates is a crime. 
What Owings is really complaining about is that evidence the 
Court of Military Appeals, on grounds of public policy, has 

held "legally insufficient" to support a court-martial convic- 
tion was used to prove the elements of the crime of: wrongful 
appropriation here. This is merely a violation of a rule for 
the evaluation of evidence derived from public policy considera 
tions; it is not a rule of constitutional law. In United States 
v. Augenblick, supra, the Supreme Court held that the court- 
martial's. consideration of evidence on which a conviction was 
based, purportedly introduced in violation of a rule concerning 
accomplice testimony, did not constitute an error of constitutional 
proportions. So here, ‘the court-martial's consideration of 


evidence on which Owings' conviction was based, purportedly 


ho/ R. 6; App. 32. : 
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considered in violation of public policy, did not constitute 
an error of constitutional proportions. 

Finally, it should be observed that there is nothing un- 
constitutional ina court-martial failing to apply a doctrine 
for the consideration of evidence established by the Court of _ 
Military Appeals with respect to gambling. There is absolutely 
nothing in the Constitution which requires that the UCMJ be 
interpreted not to cover gambling transactions. The Supreme 
Court observed in United States v. Augenblick, supra, thet 
"apart from trials conducted in violation of exnress constitu- 
tional mandates, a constitutionally unfair trial takes place 
where the barriers and safeguards are so relaxed or forgotten 
* * * that the proceeding is more a spectacle * * * or trial by 
ordeal * * * than a disciplined contest.” 393 U.S. at 356. 

@ court-martial's failure to annly a rule of evidence 
to gambling transactions -- curable, if improper, 
timely appeal -- does not amount to such a "constitutionally 
unfair trial". 

b. In any event, the record which was before the Court of 

Military Appeals in this case does not show that Owings' con- 
which formed part of a gambling 
the Court of Military Aopeals in 


Lenton, supra, and United States v. 


Wallace, suora, is inapplicable. Owings twice petitioned 


the Court of Military Appeals for review of his case on the 


grounds that his conviction had been improperly pased unon 


— neh O i — 


participation in gambling Ronan tions Each time the Ciourt 


of Military Appeals denied relief, with the latest denial of 
relief occurring shortly after that court's decision in United 
States v. Wallace, supra.2/ We have examined the record which 
was before the Court of Military Appeals on Owings' petitions ,2/ 
and from that record we find no proof that the acts of mlscon= 
duct upon which Owings' court-martial conviction was based in- 
volved participation in a gambling game. ! 

The specifications of charges against Owings were that he 


did “steal Military Payment Certificates" from the Club by writ- 


ing seven bad checks totaling. $850 22/ In contrast to United 


| 
W, upplement to Petition for Appea reel - 33 App. | 5 
United States v. Owings, Case No. 18,667, filed June 16, 1965; 
"Motion for Grant of Review", United States v. Owings, Case No. 
18,667, filed March 31, 1966. 


x/ Order denying Petition for Review, United States v. Owings, 
‘Case No. 18,667, July 29, 1965 (R. 6; App. 70), rehearing denied, 
August 23, 1965 (R. 6; App. 71); Order Denying Motion for Grant 
ees United States v. Owings, Case No. 18,667, April 15, 
1966. 

| 
y/ A certified copy of this record has been lodged with the Clerk 
of this Court. Many, but not all, of the documents forming part 
of that record were introduced in the court below. However, this 
Court may, of course, take judicial notice of the record in an- 
other case when the parties are the same. See Shuttleworth v. 
City of Birmingham, Ala., 394 U.S. 147 (1969); Fletcher v. Even- 
ing Star Newspaper, 77 U.S. App. D.C. 99, 133 F. ad 395, cer- 
tiorari denie 
372 (C.A. 8 5 


3 U.S. 755 :(1943); Wilson v. Sigler, 285 F. 24 
» 1961). 


50/ R. 6, Charge Sheet; App. 28. 


States v. Wallace, supra, no proof at all was offered at the 
court-martial that the proceeds of those seven checks were used 
in gambling at the Non-Commissioned Officers' Club .2/ Nor is 
there any evidence to show that the checks themselves were part 
of @ gambling transaction. (Id.) All the transcript of the 
court-martial shows is that Owings had gotten into financial 
difficulty because of his gambling at the Club. But Owings 
"could have contracted legitimate debts to indulge his weakness 
without in any way affecting his legal responsibility for those 


’ 


obligations.” United States v. Lenton, supra, at 8 USCMA 692. 
In short, Owings did not show at the court-martial how much, 

if any, of the proceeds of the checks were used in gambling at 
the Club, or how many of the checks, if any, were part of a 
gambling game. Under the decisions of the Court of Military 
Appeals such a showing is essential in order to negate his 
criminal liability. Indeed, it would not necessarily have aided 
Owings to show that a portion of the checks or proceeds were 
part of a gambling transaction, for, as United States v. Dorsal- 
Maldonado, supra, indicates, even though a portion of the evi- 
dence on which the court-martial is based was part of a gambling 
transaction, a conviction may still be supported on the basis 


aa/ 
of the evidence which was not part of the gambling transaction. 


z/ See Record of Trial by Special Court-Martial, rorming part of 
the record before the Court of Military Appeals in United States 
v. Owings, Case No. 18,667. 


aa/ & showing that a portion of the property taken or checks 
Sashed were part of a gambling game would, of course, reduce the 
size of the theft. Whether such a reduction would be significant 


_ (Contd. on next page) 
Seon 
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It is totally irrelevant to the validity of Owings' con- 
viction whether evidence bearing on his gambling activities was 
presented in proceedings subsequent to the court-martial such 
as the Correction Board proceedings. For the most such evidence 
can show is that the court-martial erred in its evaluation of 
the evidence; as we have just shown, such an error would not 
present a "constitutional defect." United States v. Augenblick, 
supra. Moreover, the court-martial can hardly be said to have 
erred by acting on the basis of the evidence before it, machen! 
than on the basis of evidence that might later be given at a 
future Correction Board proceeding .0/ Tt should be noted that 
at the time plaintiff's court-martial was held, decisions of 
the Court of Military Appeals had already established the prin- 
ciple that court-martials will not be used to enforce gambling 
debts. See United States v. Walter, supra (1957); United States 


v. Lenton, supra (1958); United States v. Young, suprd (1958): . 


aa/ (Contd.) would depend on the amounts involved. E.g. a 


Showing that all but $20 of the $850 at question here was part 

of a gambling transaction would undoubtedly have an entirely dif- 
ferent effect from a showing that only one-half of the $850 was 
part of a gambling transaction. Compare United States v. Dorsal- 
Maldonado, supra. 


bb/ If this were a habeas corpus action, the fact that personal 
Tiberty was at stake might justify reopening the record, assuming 
that the new evidence was pertinent to a constitutional claim. 
(As discussed above, we do not view the evidence before tHe 
Correction Board here as being pertinent to any constitutional 
claim.) But the instant case involves no present restraint on 
plaintiff. The only issue is the validity of his dismissal; 
this depends solely on the evidence that was in the record when 
he was dismissed. 
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Thus, the later decision in United States v. Wallace, supra, is 


not an excuse for reopening the court-martial record. The basic 


question is whether the court-martial conviction was valid; this 


cc / 


must hinge on the evidence that was before the court-martial .— 


cc/ However, while we do not believe it relevant, we do wish to 
Comment on the "facts" found by the district court, and in par- 
ticular its finding that the "proceeds from all checks written, 
those honored and those unhonored, were placed in slot machines 
or lost at other gambling devices located throughout the club" 
GR Sai eDiakels app .287-286) . It is plain that what the district 
court considered as "findings" are nothing more than a summary 
of plaintiff's contentions before the Correction Board. The 
district court cites the Correction Board's examiner's report 
as support for its findings (R. 26, Exh. 1; App. 169) -- but the 
portion of the examiner's report cited by the court was a section 
Se "The applicant states’. (R. 26, Exh. 1, p. 2; App. 
LD). 


In August 1967 Owings testified before the Board for Veterans' 
Appeals in connection with his application for veterans' benefits. 
(R. 26, Exh. 2; App. 181). The proceedings of this hearing were in- 
troduced before the Correction Board, as Owings, for his own reasons, 
was unable to appear in person before the latter board. Owings was 
the only witness to testify before the Board for Veterans' Appeals, 
and the reliability of his self-serving testimony some six years 
after his court-martial is clearly in doubt. Much of his testi- 
mony was in flat contradiction with the testimony presented at 
the court-martial. For example, the uncontroverted evidence at 
the court-martial was that checks were cashed at the Non-Commis- 
sioned Officers! Club only in exchange for Military Payment Cer- 
tificates. (Record of Trial by Special Court-Martial, pp. 19-24, 
27 (See fn. y, p. 41, suora)). Yet, Owings testified before the 
Veterans' Board that all the $25 checks were cashed in exchange 
for slugs for the slot machines, and that for none of these checks 
did he receive Military Payment Certificates. (R. 26, Exh. 2, 

p. 14). Moreover, with respect to the largest bad check writ- 
ten by Owings, a check for $500, Owings told the Veterans' Board 
that the Club manager had instructed him to write this $500 
check in order "to straighten everything out" and that Owings 
never received the money from that check (Id., p. 16). This 
testimony was contradicted at the court-martial by the Club 


(Contd. on next page) 


eee 


In sum, it is plain that even if collateral judicial re- 

| view of the court-martial proceedings is permitted, that review 
is limited to ascertaining whether the plaintiff has been de- 
prived of his constitutional rights. And Owings here has not 
been deprived of any constitutional rights. At most the claimed 
error in the court-martial proceedings constitutes an incorrect 
evaluation of the evidence: the court-martial improperly took 
into account as proving the crime evidence forming part of | 
gambling transactions. And, in our view, not even such an error 
in the evaluation of evidence was committed, for the record at 
the court-martial does not in any way show that the evidence 

‘upon which Owings' conviction was based formed part of a gamb- 


ling game. 


cc/ (Contd.) manager CSESSS of Trial by Special Court-Wartian, 

| pp. 23-24). Significantly, the Board of Review which originally 
reviewed the court-martial proceedings found that Owings was 

"Something less" than a are witness. (R. 6, Decision of 

| Board of Review, p. 4; App. 37) We therefore find it totally 

' inexplicable that the-"facts" as found by the district court 
should be based solely upon Owings' self-serving testimony at 
a post-court-martial proceeding. 


CONCLUSION 
For the foregoing reasons, the judgment of the district 
court should be reversed. 
Respectfully submitted, 


WILLIAM D. RUCKELSHAUS, 
Assistant Attorney General, 


THOMAS A. FLANNERY, 
United States Attorney, 


ROBERT V. ZENER, 
ROBERT E. KOPP, 


Attorneys, 
Department of Justice, 
Washington, D.C. 20530. 


NOVEMBER 1969 


GPO 877-s12 


5 . iy oe > r, i 


“IN THE UNETED ) stares. COURT oF APPEALS 
FORTHE DISTRICT OF ae CIRCULE:- 


“ROBERT M. OWINGS,: 
We 
‘SECRETARY OF THEUNITED | 
‘STATES AIR FORGE, = 
ae Appellant. 


See 


APPEAL FROM THE UNETED: STATES - 
“DISTRICT COURT FOR THE DISTRICT” 
OF COLUMBIA eee 


United Siies Court of Appeals” : 
for, the District of Columbia ce eee FOR APPELLEE 


FILED MAY 26 1970 


| oe i es = = — : : : x 


sneaks 


“SPAULDING, ‘REITER & ROSE. - 
422. K Street, Ns We) 
; wt ha Re: ‘Ce 20009 


; Attorneys. for: Appellee 


INDEX 


Statement of Issues Presented for Review 
Statement of the Case 
Statute Involved 
Summary of Argument 
Argument 
I Review of Military Court Martial Proceedings by 
Civil Courts is not Limited to Habeas Corpus 
Proceedings 
II Review Jurisdiction on the Part of the Federal 
District Courts of Court Martial Proceedings 
Giving Rise to Correction Board Applications 
is not Limited to Constitutional Violations 
Occurring in the Court Martial Proceedings 
III The Court Below was Justified in Granting Relief 
in Light of the Serious Errors Committed in 
this Case 
Prosecution for Non Criminal Behavior 
Court Martial for Non Service Connected 
Offenses is Unconstitutional 
The Correction Board's Delegation of Authority 
Conclusion 


STABLE OF CASES 


Ashe v. NcNamara, 355 F. 2d 277 (C.A. L, 1965) 

Brown v. Mississippi, 297 U.S. 278, 285 

Estep v. United States, 327 U.S. 114 

Harmon v. Brucker, 355 U.S. 579 

Hutter v. United States, 345 F. 2d 828 

Kauffman v. Secretary of the Air Force, U.S. App. 
D.C. , 415 F, 2d 991 (1969) 

Leedom v. International Brotherhood of Electrical 
Workers, Local Union No. 108, AFL CIO, 107 U.S. 
App.D.C, 357, 278 F. 2d 237 

Moore v. Dempsey, 261 U.S. 86 

Mulligan v. Andrews, 93 U.S.App.D.C. 375, 211 F. 
2d 28 

O'Callahan v. Parker, 395 U.S. 258 

Rideau v. Louisiana, 373 U.S. 723, 725 

Shaughnessy v. Pedriero, 349 U.S. 48 

Shaw v. United States, 209 F. 2d 811 (1966) 

United States v. Augenblick, 393 U.S. 348 

United States v. Wallace, 15 USMCA 650, 36 CMR 148 

United States v. Walter, 8 USMCA 50, 23 CMR 274 

Van Bourg v. Nitze,128 U.S.App.D.C.301, 388 F. 2d 557 

Weiner v. United States, 148 Ct. Cls. 445 


* Cases chiefly relied upon are marked by asterisks. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,473 
ROBERT M. OWINGS, 
Appellee, 
Ve 
SECRETARY OF THE UNITED 


STATES AIR FORCE, 
Appellant. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 

Robert M. Owings, hereinafter called Owings, plaintiff in 
the court below, and appellee herein, gave checks to the Non Commissioned 
Officers Club at Itazuke Air Force Base, Japan in return for slugs good 
for gambling purposes in the Club and nowhere else, and which he used 
principally to play slot machines, At the time he gave the checks he 
expected to make them good by deposits of his pay and loans from relatives. 
When a promised loan did not materialize, he issued a stop order covering 
these checks so that other checks given for the needs of his wife and 
children could be covered, and later attempted to withdraw the Stop order 
when the manager of the Club signed a note enabling him to borrow the 
amount needed to cover the checks, and continue gambling. He lost this 
money as well, and was charged with larceny before a special Rane martial. 
He was convicted and sentenced, but a Board of Review of the Judge Advocate 
General of the Air Force vacated the conviction on the ground of lack of 


evidence that Owings intended permanently to deprive the Club of the funds, 


but found him guilty of wrongful appropriation, an offense with which he 


was never charged, on a finding that he temporarily intended to deprive 


the Club of funds. He ‘was sentenced to imprisonment, forfeiture of pay, 


and a bad conduct discharge. This case arises from a mandate by this 

Court directed to the court below permitting the filing of a new application 
in that court predicated upon a showing that the remedies under 10 U.S.C. 
sections 1552 and 1553 were denied, this Court citing the case of Ashe v. 
McNamara, 355 F. 2d 277 (C.A. 1, 1965), in its order. The court below 

found in favor of Owings, after the Air Force Board for the Correction 

of Military Records, hereinafter referred to as the Correction Board, 

had denied relief. The Secretary of the United States Air Force, hereinafter 
referred to as the Government, appealed. 

The following questions are presented for review: 

1. Bo the federal courts have jurisdiction to review decisions 
of the military correction boards on the grounds that: 

a. A service man cannot be tried by court martial for the 
non payment of checks issued for slugs used for gambling purposes, 
and which are not enforceable by recourse to civil or criminal proceedings, 
and do not constitute crimes. 

b. Aman cannot be found guilty of crimes with which he is 
not charged. 

c. A finding that an accused intended to deprive another of 
funds permanently cannot be converted on review into a finding of temporary 
intent, constituting another crime. 

d. A correction board cannot, without notice to the applicant, 
refer to the Judge Advocate General of the service, who played an important 
part in the court martial proceedings and review, the record for an opinion, 


and rely on that opinion in its decision. 


2. 


An additional issue, not raised previously, is whether, under 


the decision of the Supreme Court of the United States in O'Callahan v. 
| 


Parker, 395 U.S. 258 (1969), a service man can be tried by military court 
martial outside the United States for the offense of passing bad checks 
in a non commissioned officers* club, involving no Government funds and 


| 
otherwise having no relation to his military duties. 


STATEMENT OF THE CASE* 


Owings, a young man born and reared in Kentucky, enlisted in 


the United States Air Force at the age of 19, and established an excellent 
record before being sent to Itazuke Air Force Base in Japan, where he 
started gambling during periods of idleness in his work a monthi or two 
after his arrival (BVA 9, App.BO). Thereafter he gambled for nine months, 
spending away all his earnings, all the money he had in the bank, and 
began relying on the twelve day period it required for his pay checks to 
reach his bank in the United States to cover checks written to the Non 
Commissioned Officers* Club, where the gambling took place, losing the 
amount of $9,150.00, mostly on slot machines. He borrowed from his uncle 
for gambling purposes, and from his wife's parents, who had promised to 
cover $850.00 he had given to the Club in checks, but they later informed 
him that they could not carry out their commitment. (BVA 10, Appa In 
order that other checks covering the needs of his wife and children should 
be honored, he sent a stop order to his bank relating to the checks given 
to the Club in exchange for slugs usable only there, and most of which was 
put into the slot machines in the Club. When the manager of the Club 
countersigned his application for a loan with the credit union, and he 
was given a loan sufficient to cover the checks, he attempted to withdraw 
“Since the Government has elected to defer the printing of the Appendix, 
reference is made herein to the Board of Veterans Appeals hearing trans - 
cript (BVA), the Correction Board hearing transcript (CB), and the 
Memorandum Order of the court below (MO). 


the stop order, but did not succeed in doing so, with the result that 
the checks were returned unpaid (BVA 13, App.l93). No Government funds 
were involved (Plaintiff's Statement of Material Facts Pursuant to Rule 
9, App.Z8). The Club manager, who received $1,200.00 per month for his 
services in the operation of the Club, knew of Owings® situation, and 
not only did not stop him, but permitted him to gamble the money borrowed 
from the credit union of which the manager was a director as well (BVA 16, 
24, App. 196 204). 

Owings was charged with larceny for stealing the slugs from the 
Club, tried by 2 special court martial, and convicted, being sentenced to 
hard labor, forfeiture of pay, and a bad conduct discharge, put a Board of 
Review in the Air Force Judge Advocate General's office found the evidence 
insufficient to support these charges, in the absence of proof that the 
accused never intended to redeem the checks. However, the sentence was 
approved, since the Board found that the evidence would support a finding 


on the offense of wrongful appropriation, with which Owings had never been 


| 
charged. The Judge Advocate General of the Air Force concurred in the 


decision of his Board of Review. 

While the review proceedings were pending, Owings was kept in 
confinement in the stockade. His wife was expecting his third child, and 
informed him that she was suing for divorce, SO thayin order to be freed 
and enabled to go to California to try to effect a reconciliation, he 
went to the Judge Advocate for assistance, and as the result withdrew his 
appeal to the Court of Military Appeals, and left for California (BVA 22, 
App.22). 

Following the mandate of this Court, Owings came to Washington 


from his home in California, and appeared in his own behalf before the 
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Board of Veterans Appeals on January 31, 1967, in an attempt to obtain 
hospitalization in a Veterans Administration facility for a serious 

physical disability. At the same time he requested the Correction 

Board to grant him the opportunity to be heard on the application for 

relief previously filed by him with the Board; and he waited in Washington 
several days in the hope of obtaining such an opportunity, without success 
(CB 64, Tr.71). However, the testimony he gave to the Board of Veterans 
Appeals was stipulated into the record before the Correction Board. 

Finally, On August 23, 1967, the Correction Board met, and Owings, being 
unable to return to Washington, was represented by his attorney. Although 
the issues as presented in Owings’ application for relief were legal ones, 
there was not a single attorney on the Board which considered the application 
(CB 9, App.216). At the request of one of the members that he would like a 
lecture on what constituted intent, Owings* attorney did so (cB 49, App.26). 
Subsequent to the hearing, however, although the Board itself had legal 
assistance, it sent the record to the Air Force Judge Advocate General for 
an Opinion, with knowledge that the review of the court martial record had 
taken place in that very office, and the Judge Advocate General had concurred 
in the recommendations of the Board of Review (CBD9, App.i#), ‘The reference 
was made without the knowledge of Owings or his attorney, who first learned 
of it when reading the decision of the Correction Board, which obviously 
relied on the advice of the Judge Advocate General, quoting it! in its 


entirety. 


Owings returned to the court below in accordance with this Court's 
| 


mandate, and filed a motion for summary judgment. The Government filed a 


cross motion, and the parties stipulated to the record, in addition to which 
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both parties filed statements of material facts as to which no genuine 
issue was asserted to exist, pursuant to Rule 9 of the Rules of the 
court below. Although the Government filed no response, as provided 

by the Rule, Owings did. The significant portions of Owings’ statement, 
which are by virtue of the Rule binding on the Government, are (1) that 
the board of review "found that plaintiff did at the time he uttered the 
checks intend to make them good, and intended temporarily to relieve his 
financial difficulties through their use, as he had on previous occasions 
done and made them good; and the poard accordingly set aside the guilty 
findings on the larceny charges, substituted guilty findings. on wrongful 
appropriation in each instance, and confirmed the sentence of the court 
martial”, (2) "The charges related to seven checks drawn by plaintiff in 
favor of the Itazuke Air Base, Non-Commissioned Officers" Mess Fund, ag 
gregating $850.00, given in return for slugs usable only in the Club 


operated by the Fund, under the management of Sergeant England", (3) "The 


moneys in the Fund were not Government moneys", (4) "The Court of Military Appeals 


rejected plaintiff's petition for grant of review.”, (5) "No member of the 
Correction Board sitting on plaintiff's case was a lawyer.", and (6) "A 
transcript of the hearing before the Board was transmitted to the Office of 
Military Justice, Office of Judge Advocate General, Department of the Air 
Force, for review and advice, without notice to the plaintiff, and plaintiff 
knew nothing as to the response thereto until he received a copy of the 


Board's decision.” 
STATUTE INVOLVED 


Title 28, Section 1346 (a) (2), United States Code: The district courts shall 
have original jurisdiction, concurrent with the Court of Claims, of: 2 2 e 

(2) Any other civil action or claim against the United States, not exceeding 
$10,000 in amount, founded either upon the Constitution or any Act of Congress, 
or any regulation of an executive department, or upon any express or implied 
contract with the United States, or for liquidated or unliquidated damages in 
cases not sounding in tort. 
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SUMMARY OF ARGUMENT 


The argument of the Government consists of three steps: (1) 


The only jurisdiction of the civil courts to review military court 

martial decisions is in habeas corpus proceedings, (2) If other jurisdiction 
exists, it is limited to constitutional issues, and (3) The errors in the 
present case are only in the evaluation of evidence at the court martial, 

at most, and thus not justifying review. This Court, both before and 


after the decision of the Supreme Court of the United States in United States 


v. Augenblick, 593 U.S. 348 (1969), wherein the Government presented the 

same argument, has refused to adopt the Government's position, and nothing 
has occurred since the last of these, Kauffman v. Secretary of the Air Force, 
___-‘U.S.App.D.c. , 415 F. 2d 991 (1969), which discussed the Augenblick 
case and the Government's brief in that case, which gould cause the Court 

to change its firm position in this respect. The Government applies the 
Augenblick rule of review, intended to apply to the special jurisdiction 

of the Court of Claims, to review by the court below, which is not comparable 
in light of the much broader jurisdiction vested in the federal district 


courts, | 


On the merits, the Government attempts to place the present case 
within the Augenblick and Juhl categories, involving as they did evidentiary 
matters, again under the limited jurisdiction of the Court of Claims. However, 
this case involves the conviction of Owings for actions which cannot be made 
the basis for criminal proceedings, under either military or civil law, being 
based on gambling transactions. Also, Owings was found guilty of charges 
with which he was never charged and for which he was never tried, and despite 


a finding that he never intended to deprive the Club of the payment for the 


Slugs at the time he drew the checks. 


qT. 


The Government has failed to discuss or even mention the other 
grounds for review asserted by Owings, arising out of the nature of the 
proceedings by the Correction Board itself, which were found by the 
court below to have merit. These relate to the statute creating the 
correction boards, the delegation of decision making authority to the 
military services, the constitution of the Board, the lack of fair hearing 
and notice of the introduction of new matter into the record without 
opportunity for response, and lack of separation of functions, all of 
which raise serious legal and constitutional issues. 

One other issue, not raised at any point in this case, is 


presented by the decision of the Supreme Court of the United States in 


O*Callahan v. Parker, 395 U.S. 258 (1969), rendered subsequent to the 


proceedings in the court below, namely, whether Owings could be tried 
by military court martial for an offense not involving Government property 
and having no relation to his military duties, in contravention of the 


rights under the Constitution to indictment and jury trial. 


ARGUMENT 
I 


REVIEW OF MILITARY COURT MARTIAL PROCEEDINGS BY CIVIL 
COURTS IS NOT LIMITED TO HABEAS CORPUS PROCEEDINGS 


The Government's first argument is that Article 76 of the 
Uniform Code of Military Justice deprived the civilian courts of any 
authority to review court martial proceedings other than the constitutional 
provision in the case of habeas corpus. This Court had this argument 
before it in the Kauffman case at the time the Augenblick case was 
accepted by the Supreme Court, and reserved decision pending the outcome 


of that case. Thus there is nothing to be added by the Government in 
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its argument based on the Augenblick decision, which cites nothing as 
having occurred since the Kauffman decision which should cause the 
Court to reverse its firm position in this respect. The Court has 
spoken, correctly, we believe, and should follow the rule of stare 
decisis in the absence of any new and convincing presentation. 
II : 
REVIEW JURISDICTION ON THE PART OF THE FEDERAL DISTRICT 
COURTS OF COURT MARTIAL PROCEEDINGS GIVING RISE TO CORRECTION 
BOARD APPLICATIONS IS NOT LIMITED TO CONSTITUTIONAL VIOLATIONS 
OCCURRING IN THE COURT MARTIAL PROCEEDINGS 
As a preliminary to its following argument that the errors 
committed in the course of the court martial of Owings are noe of 
a sufficient degree of seriousness to permit review on the part of 


| 
the court below, in an attempted further analogy to the Augenblick 


case, the Government first argues that the scope of review in such 


cases is limited to clear constitutional issues. In doing so, it 


relies on Augenblick. However, the Supreme Court in Augenblick took 
pains to point out the special jurisdictional problem existing in back 
pay suits in the Court of Claims, where the only issue that court has 
ever considered in such cases is whether a court martial has lost 
jurisdiction by depriving a defendant of substantial constitutional 
rights, This is entirely different from the source of jurisdiction 

in the court below, and the Supreme Court specifically in its opinion 
cited the case of Ashe v. McNamara, 355 F. 2d 277 (C.A. 1, 1966) in 
terms of"a remedy to correct a military record in order to "remove an 
injustice’*, under 10 U.S.C. section 1552., and additional jurisdiction 
in the federal district courts under the Tucker Act, 28 U.S.C. section 


1346(a) (2). The Augenblick decision was a very narrow one, and nothing 
| 
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said by the court in its opinion supports the argument of the Government 
that the jurisdictional rule indicated therein as applicable to the 
Court of Claims has any application to any other court. On the contrary, 
the expression by the court of other remedies, either through Tucker Act 
suit or review of ¢orrection board proceedings per the Ashe case, would 
evidence an intention to limit its holding to the authority of the 

Court of Claims. The Ashe decision itself indicated that a broader 


test was applicable, as in the case of other administrative reviews. 


The opinion reads in part (355 F. 2d at page 281): 


"Beyond the persuasiveness of this legislative history, an 
inferior court must’ be guided by a recent holding of the Supreme 
Court that a federal court may review and correct administrative 
action under section 1552 of title 10, where it is alleged and 
proved that the discharge which the Department refused to change 
was itself illegal. Harmon v. Brucker, 1958, 355 U.S. 579, 78 S. 
Ct. 433, 2 L.Ed.2d 503. This decision is in line with others 
which find no inconsistency between legislatively declared ‘finality’ 
of administrative action and judicial correction of administrative 
action found to be violative of constitutional right, otherwise 
illegal or without basis in fact. E.g. Estep v. United States, 1946, 
327 U.S. 114, 66 S.Ct. 423, 90 L.Ed. 567; Shaughnessy v. Pedreiro, 
1955, 349 U.S. 48, 75 S.Ct. 591, 99 L.Ed. 868; and see generally 
Davis, Unreviewable Administrative Action, 1954, 15 F.R.D. 411." 


This Court, in its decision in Van Bourg ve Nitze ,128 U.S.App.D.C.301 + 
388 F. 2d 557 (1967), following the Ashe case, said: 

"The function of the Review Board and the Correction Board is 
to review the type and nature of discharges in order to correct 
errors or remove injustices. And it is the duty of the judiciary 
to inquire into an allegedly wrongful and detrimental refusal to 
grant deserved relief.” 

The Government suggests that the degree of reviewability should 
be made dependent upon the nature of the act sought to be reviewed by 
Correction Board action, presumably a different rule to be applied to 
administrative discharges from that in cases of court martials. While 


the Court has recognized that not every error committed in receiving 


evidence in the course of a court martial is of sufficient seriousness 
10. 


to constitute "an injustice” calling for correction, the legislative 


history does not call for the application of a multiple standard, 
perhaps constitutional in one instance, legal in another, and factual 
in a third. The test is whether a substantial error was comnitted, 
or a number of errors, resulting in an injustice, in the terms of 

the statute. Had a constitutional standard been intended, it would 
have been stated, and nothing in the inherent jurisdiction of the 
federal district courts to review administrative actions requires, 

as is the case with the Court of Claims, the imposition of such a 
limitation. 


III 


THE COURT BELOW WAS JUSTIFIED IN GRANTING RELIEF IN 
LIGHT OF THE SERIOUS ERRORS COMMITIED IN THIS CASE 


It should be made clear at the outset that unlike other 
cases where the courts have denied relief, this is not a case simply 
of error in the evaluation of evidence, as the Government argues, 
attempting to analogize the effect of the Augenblick decision 
insofar as possible to apply to the fact situation here. Owings 
did not rely on the introduction of any particular evidence at his 
court martial as the basis for error. The presentation before the 
Correction Board, as well as the court below, was addressed to much 
more basic errors, including errors in the Board proceeding itself. 
Perhaps the misunderstanding of counsel for the Government in this 
respect, and their failure even to mention the errors in the Board 
proceeding in the course of their brief, can be attributed to the fact 
that none of present Government counsel was attorney of record in the 


court below. However, the Memorandum Opinion of the court below, although 


relying particularly on the issue of whether a gambling debt can be made 
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the subject of a criminal proceeding, also pointed out the other 


errors claimed by Owings. Although the court below indicated merit 
especially in the claim that the Correction Board improperly delegated 
decision making authority to the prosecution and military review 
authorities, it is noteworthy that nowhere in the briefs or argument 
in the court below, or in the Government's brief in this Court, is 
any attempt made to justify or even excuse this basic violation of 
fair administrative procedure. 
Prosecution for Non-Criminal Behavior 

Without attempting to repeat in detail the facts set out 
in the Statement of ‘the Case, this case basically involves a criminal 
proceeding for larceny tried by a special court martial rather than a 
general court usually convened for such serious charges, arising from 
the giving by Owings of seven checks to a non commissioned officers* 
club in return for slugs used for gambling, and by Owings principally 
for slot machines, located in the club. At the time he gave the checks 
his in laws had promised him to deposit money to cover the checks, the 
Board of Review finding that there was no proof that he did not intend 
to de so. However, the money was not forthcoming. The club manager 
cosigned a loan to cover the checks, having full knowledge of Owings* 
financial situation and addiction to gambling, and then permitted him 
to drop it back into the machines instead, possibly due to the fact that 
his $1200 a month salary from the club over and above his military pay 
was paid from club earnings, including Owings losses of over $9,000. 
This type of uncontrolled gambling was the subject of a Time Magazine 
article stipulated into the record in the court below, as well as 


hearings held by the Permanent Investigations Subcommittee of the 
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Senate Committee on Government Operations recently. Although it is not 
a function of the Court to establish policy for the armed forces, we 
would comment that a system which would permit this type of gambling 
addiction to occur without exercising any control whatever, and jin 
fact with what amounts to the connivance of military personnel in a 
supervisory position who have a direct interest in its continuance, 
and with the final result that criminal proceedings are undertaken 
against the serviceman within the military establishment itself, gives 
rise to all kinds of suspicions. Add to this the special court |martial, 
the substitution of charges after trial and conviction, and the circum 
stances of the withdrawal of appellate papers, and then the manner in 
which the Correction Board proceedings were handled, and the injustice 
spoken of in the statute cries out for correction. | 

The Government argues that the rule that a gambling debt cannot 
provide the basis for a criminal prosecution, as enunciated in the case 
of United States v. Wallace, 15 USMCA 650, 36 CMR 148, simply establishes 
a rule of evidence, and that the reliance of the court below on’ the rule 
established or enunciated therein as indicating that Owings meas iitoued 
guilty of an offense that was not a crime was error. The Court of Military 
Appeals in Wallace, a very similar case to Owings except that Wallace 


! 
received cash rather than slugs, held that "the issuance of a worthless 


check in a gambling game or as a means of facilitating a gaming transaction 


cannot be made the basis of a criminal prosecution", relying on numerous 
cases in the civil and military courts predating Owings’ prosecution, 
including United States v. Walter, 8 USMCA 50, 23 CMR 274, holding: 


"The fact that one ‘welshes on his gambling debts and becomes known 
as a ‘welsher® is not a crime." 


The Government does not take i 
1 Fraud and Corruption in Management of Military Club Systens,//21st Congress, 
lst Session, Part I, pp. 84, 90. 
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simply dismissing it as an evidentiary rule of relatively insubstantial 
importance, and certainly not of sufficient significance to cause the 
court below to take issue with the conviction, imprisonment, loss of 
career, and other consequences resulting from the failure of the court 
martial to follow it. Apparently the life of a dedicated serviceman 
whose entire effort over a period of years has been devoted to a military 
career can be dismissed on the interpretation of a basic legal principle 
as a matter of evaluation of evidence, but it is submitted that to do so 
requires a blinking of one of the basic tenets of our system of ee 

The Court of Claims considered a case of a military prosecution 


by court martial of a Navy disbursing officer for failing to account for 


a discrepancy in cash records, in Shaw v. United States, 209 F. 2d 811 


(1966). The court held that the simple failure to account for a discrepancy 
in records is not a criminal act as to which criminal prosecution can be 
applied or criminal punishment meted out, and that therefore the court 
martial was void, as violative of the due process clause of the Constitution. 

In the same sense, both the civil and military courts have held 
that the circumstances giving rise to the charges in the present case cannot 
constitute the basis for a criminal prosecution. To use non criminal behavior 
as a basis for invoking criminal processes and sanctions is not just violative 
of a rule of evidence, but illegal and unconstitutional. 

Substitution of Charges After Conviction 
Owings was tried on and found guilty of seven counts of larceny 


under Article 121 of the Uniform Code of Military Justice (10 U.S.C. 921). 


However, on review by the Office of Judge Advocate General it was found that 
2 "A law which punished conduct which would not be blameworthy in the average 
member of the community would be too severe for that community to bear." 

The Common Law, Oliver Wendell Holmes, Jr. (1881), page 50. 
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not only was there no evidence in the record that Owings did not intend to 
pay the checks, but the record showed affirmatively that he did not intend 
to keep the money permanently. However, the reviewing authority found the 
existence of manipulative behavior which they considered to make out a case 


of wrongful appropriation, another offense under the same Article, but one 


with which Owings had never been charged, and for which he had never been tried. 


On the basis of the Board's view that a case could have been made out under 
this offense, it approved the sentence of the court martial for wrongful 
appropriation. The Judge Advocate General concurred. | 

What this meant is that a Board of Review, having never observed 
the witnesses and playing no part in the trial, other than the fact that 
it is part of the office of Judge Advocate General which prosecuted Owings, 
took upon itself the responsibility of finding him guilty of charges which 
Owings knew nothing of, had no opportunity to defend himself oni and which 
were never made against him, a blatant arrogating unto itself of functions 
of grand jury, prosecutor, defense, and court. Our concept of criminal 
justice does not allow this short cutting. A man must be permitted to 
defend himself against formal charges, after an opportunity for preparation. 
What occurred is comparable to star chamber proceedings, but in| the latter 
the accused is at least permitted to appear. Our constitution will not 


allow such a violation of basic rights, which in terms of the Augenblick 


opinion, “is more a spectacle...or trial by ordeal...than a disciplined 
contest.”, citing Moore v. Dempsey, 261 U.S. 36, Rideau v. Louisiana, 373 


U.S. 723, 725, and Brown v. Mississippi, 297 U.S. 278, 285. 


The Absence of Proof of Intent 


As indicated in the preceding section, the Board of Review itself 


found that no proof of intent not to pay the checks Owings had written 
| 
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in return for the slugs. However, the Board did find there to be 
manipulative behavior. Manipulative behavior might perhaps constitute 
some crime, although the record showed that Owings had a commitment from 
his family to deposit’ the money to cover the checks in his account, and 
had done the same thing in the past; and that the club manager was fully 
familiar with his activities, and even connived to permit Owings to 
continue gambling. Manipulative behavior was not the charge, but larceny, 
a common law crime requiring proof of intent. Intent not being shown, 
according to the Board of Review of the Government, there was not any 
basis for finding Owings guilty of larceny, or for that matter, of 
wrongful appropriation. If he intended that the checks be covered when 
they arrived at his bank, how could there be any wrongful taking or 
withholding of money on his part, in terms of Article 121. 

In the Shaw case, cited above, the Court of Claims relied on 
similar findings that there was no proof of conversion of property as 
binding on the Government. Here the Government is bound by the finding 
of lack of intent, and without such intent, there can be no larceny or 
other crime. This is so basic to our criminal law that its violation 
constitutes another serious error of constitutional proportions. 


Court Martial for Non-Service Connected 
enses is Unconstitutiona 


In O'Callahan v. Parker, 395 U.S. 258 (1969), the Supreme Court 
of the United States held that the trial by military court martial of 
non service connected offenses was violative of the Constitutional 


requirements of indictment and jury trial. Owings never raised this 


issue in the previous proceedings, the O'Callahan case having been decided 


while this case has been on appeal. However, the Court has taken the 
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position that a contention presenting a serious issue of law or 
constitutionality will be considered under such circumstances when 
injustice might otherwise result. Mulligan v. Andrews, 93 U.S.App. 
D.C. 375, 211 F. 2d 28, Leedom v. International Brotherhood of — 
Electrical Workers, Local Union No. 108, AFL CIO, 107 U.S.App.D.C. 
357, 278 F. 2d 237. 

In the present case, there was no Goverment or military 
property involved, in fact, only slugs. The charges bore no relation 
to Owings’ military duties, since he was off duty when he did the 
gambling. The Club was not operated by the Government, but by a 
private board through a manager selected by them. Thus, this is 
just the type of situation that the Supreme Court had in mind when 
it held that a man is not deprived of his Constitutional rights to 
indictment and jury trial when he is a member of the armed forces, 
except the the limited extent necessary to the operation of the: 


military. 


In fact, this is an excellent example of how the right to 
! 


indictment and jury trial operates. If the civilian authorities had 
handled this matter, the errors indicated above would not have occurred. 
In fact, Owings would never have been charged, but having been charged 
and tried, he would not have been sentenced finally on other offenses. 
The Government violated his constitutional rights by subjecting him 

to military court martial for non service connected crimes. The offenses 
with which he was charged, in terms of the O'Callahan opinion, "did not 
involve any questions of the flouting of military authority, the security 


of a military post, or the integrity of military property.” 
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The Correction Board's Delegation of Authority 

In addition to the errors committed during the court martial 
proceedings, Owings claimed, and the court below found merit to, his 
allegations, that the Correction Board unlawfully delegated its 
decision making power to the Judge Advocate General of the Air 
Force. 

Section 1552 of Title 10, United States Code, added as section 
131 of the Legislative Reorganization Act of 1946, established a new 
tribunal for the purpose of entertaining applications for relief from 
military action of a prejudicial nature, so that private legislation 
covering these cases need not be considered by Congress. The legislation 
specifically required that these be “boards of civilians of the executive 
part of that military department", with authority to “correct an error or 
remove an injustice.” 

The record of the Correction Board proceedings in this case, 
which is before the Court, shows that Owings attempted to obtain a hearing 


while he was in Washington attempting to secure hospitalization for uremic 


poisoning in a Veterans Administration facility, but despite his request, 


it was seven months before the hearing was held, at a time he could not 
be present. His counsel did appear, only to learn that not one lawyer 
was on the panel chosen to sit in the case, which was entirely a legal 
one. The Board indicated that it had legal assistance available to it on 
the Board staff, but after the hearing was concluded, chose instead to 
refer the file and hearing transcript to the Office of The Judge Advocate 
General of the Air Force for review. As set out in the decision of the 
Correction Board dated October 16, 1967, the Judge Advocate General 
informed the Board that Owings" counsel's argument "is erroneous in law 


and fact", and that he would "recommend that the requested relief be 
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denied." This recommendation was quoted in the Board's decision in 
full, and the decision obviously relied on it. 

The effect was that a civilian board, required to be such and 
to render an independent decision uninfluenced by the military judgment 
which led to the asserted wrong, here delegated to the very military 
office that filed and prosecuted the charges, and reviewed the court 
martial decision within the military establishment, the decision making 
authority. This was not a request for a specific opinion on the meaning 


of a legal concept like intent, but one for a recommendation on ‘the record 


of the hearing itself, and the Judge Advocate General gave just that: a 


recommendation of lack of merit. 

It would have been different if the Board had solicited briefs 
from the parties, and made an independent judgment of its own based on 
these. But here the request was unilateral, and ex parte, without any 
notice to Owings or his attorney, who first learned of it on receiving 
the Board's decision. This is not only an improper delegation of the 
jurisdiction of the Board, but a violation of the separation of functions 
inherent in its creation. The Court of Claims has considered sich ex 
parte opinions, in Hutter v. United States, 345 F, 2d 828, in which it 
held such procedure arbitrary and capricious, following Suter vp United 
States, 153 F. Supp. 367 (Ct. Cls., 1957), and Weiner v. United States, 
148 Ct. Cls. 445 (1960). | 

CONCLUSION 

For the reasons stated above, the judgment of the court below 

should be affirmed. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,473 


ROBERT M. OWINGS, 
Appellee, 
Vv. 


SECRETARY OF THE UNITED STATES 
AIR FORCE, 


Appellant. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT. 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


In our main brief, we contended that this action Coreen 
collaterally Owings! military court-martial conviction of wrong - 
ful appropriation of Military Payment Certificates was barred by 
Article 76 of the U.C.M.J., which provides that the determina- 
tions of court-martials are "final and conclusive", and "banding 
upon all * * * courts * * * of the United States", except insofar 
as Congress recognized the traditional exception for review by 


i 
writ of habeas corpus. We acknowledged, however, that several 


courts of appeals, including this Court in Kauffman v. Secretary, 


___U.S. App. D.C. ___, 415 F. 2d 991 (1969), have to a limited 
extent permitted such review. Nonetheless, the Supreme Court in 
United States v. Augenblick, 393 U.S. 348 (1969), while not de- 
ciding whether Article 76 barred all collateral judicial review 
(except by habeas corpus), squarely held that if there was such 
review, it could not extend beyond review for constitutional de- 
fects. And those decisions of the courts of appeals which have 
allowed some collateral review, including Kauffman v. Secretary, 
supra, have limited such review to constitutional issues. As we 
detail in our brief, the alleged defect found in plaintiff's court- 
martial by the district court below was not of a constitutional 
nature. Thus, whether or not all collateral judicial review of 
court-martial proceedings be barred, the district court erred in 


holding that "the court martial sentence directing plaintiff's 


bad conduct discharge is voia" .2/ 


Plaintiff makes no attempt to reply to our contention that 
Article 76 bars any collateral judicial review here, except to 
note (Br., pp. 8-9), as we acknowledge, that our position is con- 
trary to this Court's decision in Kauffman v. Secretary, supra. 
Plaintiff asserts that not only is collateral judicial review of 
court-martial proceedings permitted after the defendant in the 
court-martial has applied to the Board for the Correction of 
Military Records for relief from the court-martial sentence, but 
that the courts should review the court-martial to determine whe- 


ther any "substantial error" was committed. (Br., p. 11) Plaintiff 


T7 R. 30; App. 300. 
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then proceeds to assert that many "serious errors" were commit- 
ted in his court-martial some eleven years ago such as to void 
the conviction. (Br., pp. 11-17) Apart from errors in the court- 
martial, plaintiff also challenges the procedures employed by 

the Air Force Board for the Correction of Military Records in 
considering this case. (Br., pp. 18-19) As we shall now se. 


plaintiff's contentions are without any basis, and fail to re- 


fute the conclusion of our main brief that the district court 


erred in granting judgment for the plaintiff. 

1. Initially, it should be noted that the facts recited 
by plaintiff in his Statement of the Case at pp. 3-6 of his brief 
and relied upon in his Argument are based almost entirely upon 
plaintiff's self-serving testimony in non-adversary proceedings 
before the Board for Veterans' Appeals in connection with his 
application for veterans' benefits .</ Plaintiff was the oniy 
witness at that proceeding. The Correction Board itself aia not 
hear his testimony, as Owings was not present at its hearing 
(which was also non-adversary in ater) a! Plaintiff's testimony 


before the Board for Veterans' Appeals bears little resemblance 


to the evidence at the court-martial .0/ Plaintiff's Statement 


a7 R. Exn. 23 181. | 
a/ From his brief it appears that Owings expected that the Cor- 
rection Board would hold a hearing immediately after his request 
for a hearing. (Br., p. 5) Obviously, Owings' case was not the 
only one before the Board, and it was in fact several months be- 
fore the Board heard the case; at that time, Owings was unable 

to be present. (R. 24, Correction Board Transcript, is)5) 2bx App. 208) 


b/ The court-martial testimony is summarized in detail in the de- 
Cision of the Board of Review (R. 1, Exh. 1; App. 34) the Cor- 
rection Board examiner's report (R. 26, Exh. 1, pp -73 App. 173-176) 


(Footnote contd. on'p. 4) 
| 
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of the Case thus cannot be relied upon as presenting an accurate 


description of the evidence presented at his countamentiatee’ 


Owings in effect is asking this Court to re-try his court-mrtial 
on the basis of his testimony in non-adversary proceedings years 
after the court-martial took place. The correctness of the 

court-martial conviction, of course, rests on the testimony which 


was presented before it, and not Owings' subsequent allegations. 


b/ (Conta.) and the decision of the Correction Board (R. » Cor- 
rection Board decision, pp.5-8;App. 142-145). In our main brief, 
p. 41, fn. y, we asked this Court to take judicial notice of the 
entire court-martial record, including the actual transcript of 
the court-martial hearing itself. However, our motion to have 

the complete record: lodged with the court was opposed by plain- 
tiff and denied by Judge Wright on December 18, 1969. Absent 

the court-martial transcript being part of the record before this 
Court, there is no basis for any contention that these summaries 
of the evidence do not accurately reflect the trial testimony. 


c/ In particular, there is no support in the -court-martial evidence 
for Owings' statement on p. 3 and again on pp. 12-13 of his brief 
that the manager of the NCO Club countersigned an application of 
his for a loan after he had issued the stop order (p. 4), and that 
the manager "knew of Owings' situation"and permitted him to gam- 
ble away money borrowed from a credit union of which the manager 
was @ director. See R. 1, Exh. 1; R. 26, Exh. 1, pp. 4-7;R.24, Cor- 
rection Board decision,pp. 5-8; App.34, 173-176, 142-145. Moreover 
there is nothing in the evidence at the court-martial to indicate 
that the bad checks cashed by Owings were in exchange for slugs 
for gambling purposes (Id.); indeed the Correction Board specifi- 
cally found that during the court-martial trial, "it was adduced 
that * * * applicant made and uttered seven checks to the order 

of the Itazuke Air Base NCO Open Mess Fund in varying amounts 

and that he received a total of $850 in military payment certifi- 
cates". R. 24, Correction Board decision, p. 5; App. 142. 
(Plaintiff in his statement of material facts in the district court 
stated that the "charges related to seven checks * * * given in 
return for slugs usable only in the Club * * *" (R. 27; App. 278); 
contrary to plaintiff's contentions at p. 6 of his brief, this 
statement was controverted in the Government's statement of ma- 
terial facts, wherein it was stated that the Government was re- 
lying upon "the undisputed facts set forth in the administrative 
records" which, summarized, showed that "plaintiff was convicted 


ef seven offenses of larceny of militar ayment certificates 
totalling $850.00"..R. 29; App. 282 Camunests adqded)) 
(Footnote contd. on p. 5) 
a fhe 
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2. Plaintiff asserts that collateral review of his court- 
martial is not limited to constitutional issues but, when the 
basis for the collateral review is a decision of the Board for 
the Correction of Military Records, such review may extend to 
substantial errors resulting in an injustice. (Br., pp. 9-11) 
In United States v. Augenblick, supra, however, the Supreme Court 
ruled that “even if we assume, arguendo, that a collateral attack 
on a court-martial judgment may be made in the Court of Claims 
through a back pay suit alleging a ‘constitutional’ defect in 
the military decision, these present cases on their facts do not 
rise to that level", 393 U.S. 351-352; the Court thus reversed 
two decisions of the Court of Claims collaterally reviewing 
court-martial determinations after the Board for Correction of 
Military Records had refused to relieve the servicemen from their 
court-martial convictions. 

Plaintiff here attempts to distinguish Augenblick on the 
ground that it rests upon "the special jurisdictional problem" 
existing in back pay suits in the Court of Claims. (se, 3: 9) 


However, the Supreme Court's reference to the jurisdiction of 


the Court of Claims at 393 U.S. 350-351 is only by way of sum- 


marizing the argument of the Court of Claims (Augenblick v. 


c/ (Contd.) Furthermore, with respect to Owings' reasons for 
withdrawal of his appeal to the Court of Military Appeals (Br., 
p. 4), it should be pointed out that Mr. Owings testified to 

the Veterans' Board that at the time he waived his appeal rights 
he was confined in a jail in California for drunken ariving -- 
not a military stockade. R. 26, Exh. 2, pp. 21-23 (BVA 21-23); 
App. 201-203. See also R. 1, Exh. 2 (October 28, 1960, letter 
from Solano County Jail); R. 1, Exh. (November 4, 1960, waiver 
of appeal); App. 44, 47. | 


United States, 377 F. 2d 586, 591-593) as to why it had any juris- 
Giction at all to review collaterally a court-martial in the 
teeth of Article 76 of the U.C.M.J. (Compare Point I of our main 


brief.) The Supreme Court took note not only of the “position of 


the Court of Claims”, but also of the First Circuit in Ashe v. 


McNamara, 355 F. 2d 277 (C.A. 1, 1965), which had also decided 

it had jurisdiction to review collaterally a court-martial. The 
Supreme Court then stated: "On that issue there have been a vari- 
ety of views expressed in this Court. See Burns v. Wilson, 346 
U.S. 137, 149, 152-153. There is likewise unresolved the ques- 
tion whether, if the view of the Court of Claims is correct, 

the District Courts might have a like jurisdiction over suits 

not exceeding $10,000 under the Tucker Act, 28 U.S.C. 1346(a)(2)." 
393 U.S. at 351. The Court added that it did not reach either 

of those questions, "[fJlor we conclude that, even if we assume, 
arguendo, that a collateral attack on a court-martial judgment 
may be made in the Court of Claims through @ back pay suit alleg- 
ing a 'constitutional' defect in the military decision, these 
present cases on their facts do not rise to that level". 

Thus, it is plain the Supreme Court in Augenblick was not 
merely referring to what plaintiff calls the "special jurisdic- 
tional problem" in the Court of Claims. For the Court was equally 
referring to the issue of jurisdiction as it arose in the First 
Circuit in Ashe v. McNamara. Any doubt on this matter is re- 
solved by the Court's reference to Burns v. Wilson, Supra, a 


habeas corpus action to review a court-martial conviction, where, 


Gh 


although the members of the Court disagreed as to the proper 
extent of review of a court-martial, the widest scope of review 
urged was confined to constitutional issues. 

The decisions of the courts of appeals holding that there 
is judicial review to review collaterally a ccurt-martial con- 
viction (apart from habeas corpus) clearly do not apply a wider 
scope of review on such collateral review than on review S habeas 
corpus. Thus, this Court in Kauffman v. Secretary, supra, inter- 
preted Burns v. Wilson "to require review of military rulings on 
constitutional issues for fairness", 415 F. 2d at 997; this Court 
then did collaterally review the court-martial conviction to de- 
termine whether "the Court of Military Appeals fully and fairly 
considered appellant's claims of constitutional error and dis- 
posed of them in accordance with Supreme Court standardss: 415 
F. 2d at 1000. Similarly, collateral review in Ashe v. McNamara, 
supra, Gallagher v. Quinn, 124 U.S. App. D.C. 172, 363 F. 2d 301, 
certiorari denied, 385 U.S. 881 (1966); and Smith v. eNamare , 
395 F. 2d 896 (C.A. 10, 1968), was only on constitutional issues .2/ 

It is therefore clear, as was held in United States v. 
Augenblick, supra, that even if some collateral review of a court- 
martial proceeding is permitted by way of the Correction Board 


| 
procedure, that review is limited to ascertaining whether the 


" e/ 


court-martial contains "constitutional defects”. 


a/ See also Wilson v. Secretary, 417 F. 2d 297 (C.A. 3, 19 QQ) at 
299. 

e/ Plaintiffs correctly understand our position to be that judicial 
review of a court-martial by way of the Correctioa Board procedure 


(Footnote contd. on p. 8) 
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3. In our main brief, we pointed out that the alleged error 
relied upon by the district court to hold invalid the court- 
martial proceedings did not rise to constitutional dimensions, 
and thus was not subject to collateral judicial review. The 
error found by the district court was that the plaintiff had been 
convicted of wrongful appropriation in a court-martial contrary 
to the decision of the Court of Military Appeals in United States 
v. Wallace, 15 USCMA 650 (1966), holding that conduct forming part 
of a gambling transaction constitutes "evidence * * * legally 
insufficient to support the court-martial's conclusion." 15 
USCMA at 653. In our main brief, we demonstrated that the doc- 
trine applied in Wallace, which had first been applied by the 


Court of Military Appeals in United States v. Walter, 8 USCMA 50 


(1957), merely constituted a rule of evidence based on public 


e/ (Contd.) entails a different standard of review of the under- 


lying action than with other types of acticns brought before the 
Correction Board. As we note at p. 29 of our main brief in con- 
nection with our argument that there is no jurisdiction at all, 
"Correction Boards review all types of military action, includ- 
ing refusals to grant promotions, administrative discharges, 

and court-martial convictions. There cannot be one rule of 
judicial review governing all these disparate types of actions." 
There is obviously) nothing in 10 U.S.C. 1552 that requires a 
uniform standard of review in all such cases. Clearly a court- 
martial must be treated differently from an application for dis- 
ability retirement pay (Compare Brown v. United States, 396 F. 
2a 989 (Ct. Cl., 1968) , applying substantial evidence review in 
a disability retirement case.) As the Court of Claims remarked 
in Juhl v._United States, 383 F. 2d 1009, 1019 (1967), reversed 
on other grounds sub nom. United States v. Augenblick, supra, 
"the finality [of court-martial convictions], whatever it is, 

is [nleither enhanced or diminished by the [Correction] board 
proceedings." This is the obvious purport of the Supreme Court's 
decision in Augenblick, involving as it did review of court-martial 
convictions which had previously been reviewed by Correction 
Boards. 


woe. 


. policy, and whether or not it had been violated, no constitutional 


issue was presented. 

Plaintiff in his brief contends, as ruled the district court, 
that the court-martial conviction violated the doctrine on gamb- 
lines of the Court of Military Appeals applied in cases such as 
‘ Wallace. Plaintif? also raises numerous other aliesed errors 
io iis court-martial proceedings. (Br., pp. 11-17) Nothing 


| 

stated in his brief, however, establishes any constitutional de- 
sts in the court-martial. 
| 


c 
a, With respect to the gambling iene ae! we fully discuss 
this matter at pn. 34-40 of our main wrief, where we demonstrate 


that application of the Wallace doctrine does not present any 


constitutional speneeee 


f7 Plaintiff refers at 14 of his brief to the Court of Claims’ 
Bre Augenblick decis ae oe Shaw v. United States, 357 F. 2a 949 
(Citmacue 566). In that case a Navy disbursing officer was con- 
victed at z court- martial of embezzlement even though the Naval 
authorities on direct review of the court-martial expressly found 
there had been no proof of culpable intent or negligence. The 
Navy Judge Advocate General reviewing the court-martial had up- 
held the conviction of embezzlement, although he found " the evi- 
dence fails to show any neglect or culpable inefficiency on the 
part of the accused. 357 F. 2d at 954, The Navy's theory of 
guilt instead was tnat the accused had ‘to prove both fhis] own 
lack of fault and another's culpability" for a loss of funds . 
357 F. 2d at 960. The Court of Claims held, however, that the 
conviction was invalid because the serviceman nad ieen deprived 
of due process ty the creation of an unconstitutional presumption 
of guilt. The Court of Claims noted that "on the Navy's own fac- 
tual findings, plaintiff could not constitutionally ve held to 
have committed any crime." 357 F. 24 at 954. Obviously, the 
Air Force court-martial decision here, stated in the decision of 
the Board of Review (R. 1, Exh. 1; App. 34) which was concurred 
in by the Judge Advocate General (R. 6; App. 40), presents no 
such situation. 


e/ In addition to the argument that anplication of the Satine 
doctrine does not present any constitutional issues, we also noted 


(Footnote contd. on p. 10) 
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b. Plaintiff (Br., p. 12) argues that it was error for 
his court-martial to be conducted by a special court-martial 


instead of a general court-martial. However, clearly his court- 


martial complied with Article 19 of the UCMJ, 10 U.S.C. gigt/ 


which provides: 


Subject to section 817 of this title 
(article 17), special courts-martial have 
jurisdiction to try persons subject to this 
chapter for any non-capital offense made 
punishable by this chapter and, under such 
regulations as the President may prescribe, 
for capital offenses. Special courts- 
martial may, under such limitations as the 
President may prescribe, adjudge any punish- 
ment not forbidden by this chapter except 
death, dishonorable discharge, dismissal, 
confinement for more than six months, hard 
labor without confinement for more than 
three months, forfeiture of pay exceeding 
two-thirds pay per month, or forefeiture 


Conta. that “the record which was before the Court o 
Military Appeals in this case does not show that Owings' con- 
viction was based upon acts which formed part of a gambling game", 
and thus the Wallace doctrine was not applicable at all. (Main 
Br., p. 40) In connection with this argument we referred to the 
transcript of court-martial testimony which, although not part 
of the record in the district court below, was part of the record 
in United States v. Owings, Case No. 18,667 in the Court of Mili- 
tary Appeals. We asked this Court to take judicial notice of 
that record; however, as discussed at pp. 3-4, supra, fn. b, our 
request was denied after plaintiff's opposition. Our argument 
at pp. 40-44 of our main brief, however, remains equally valid, 
for with the exception of the transcript -- which is summarized 
by the Board of Review and the Correction Board (R. 2, Exh. 1; 

R. 26, Exh. 1, pp. 4-7; R. 24, Correction Board Decision, pp. 5-8; , 
App. 34, 173-176, 142-145 -- the record of the court-martial is 
part of the record in this case, and, of course, the court-martial 
record still "does not show that Owings' conviction was based upon 
acts which formed part of a gambling game". (Main Br., p. 40) 


h/ The jurisdiction of general courts-martial is governed by 
Brticle 18 of the UCMJ, 10 U.S.c. 818. 


of pay for more than six months. A bad- 
conduct discharge may not be adjudged 
unless a complete record of the proceed- 
ings and testimony before the court has 
been made. 


i 

Obviously, there was nothing unconstitutional in this case about 

the holding of a special court-martial, which sentenced Owings 

to a bad conduct discharge, forfeiture of $43 pay for three months, 

three months! confinement at hard labor, and reduction in grade .2/ 
c. Plaintiff also asserts that he was convicted of a crime, 

wrongful appropriation, which was "substituted" after trial for 


the crime charged, larceny. (Br., pp. 14-15) 


Owings was convicted of wrongful appropriation in violation 


of Article 121 of the UCMJ (10 U.S.C. 921), which provides: 
(a) Any person subject to this chapter | 
who wrongfully takes, obtains, or withholds, 
by any means, from the possession of the 
owner or of any other person money, personal | 
property, or article of value of any kind -- 


(1) with intent permanently to deprive 
or defraud another person of the use and 
benefit of property or to appropriate it 
to his own use or the use of any person 
other than the owner, steals that prop- 
erty and is guilty of larceny; or 


(2) with intent temporarily to deprive 
or defraud another person of the use 
and benefit of property or to appropri- 
ate it to his own use or the use of any 
person other than the owner, is guilty 
of wrongful appropriation. 


(b) Any person found guilty of larceny 
or wrongful appropriation shall be punished 
as a court-martial may direct. 


3/7 R. 1, Exh. 1; App. 3u. 
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4 : 
The charges against coal) list seven counts in which it is 


charged that Owings "did * * * steal Military Payment Certifi- 
cates" in violation of Article 121. The Board of Review found 
that the evidence did not establish beyond a reasonable doubt 
that "the obtaining in each instance was with the intent to 
permanently deprive"; rather, "at the time [Owings] uttered the 
checks, he intended eventually to make them good. His manipu- 
lative behavior * * * is that of an individual who resorted to 
worthless checks to temporarily relieve his financial difficul- 
ties * * *. Accordingly, we find the evidence is sufficient in 
law and fact to support only the findings of the lesser included 
offense of wrongful sppropreation™ =” 

It is plain from Article 121 that wrongful appropriation 
in violation of subsection (a)(2) of Article 121 is a lesser- 
included offense within the charge of stealing in violation of 
subsection (a)(2); the only difference is the degree of intent. 
Clearly, therefore, Owings was not deprived of any constitutional 
rights in being convicted of wrongful appropriation under Article 
121(a)(2) instead of larceny under 121(a)(1). Cf. Kelly v. United 
States, 125 U.S. App. D.C. 205, 370 F. 2d 227 (1967), certiorari 
denied, 388 U.S. 913; Latham v. United States, 407 F. 2d 1, 4 
(c.A. 8, 1969). 

d. Plaintiff also argues that the Board of Review of the 


court-martial did not find the requisite intent necessary to 


a7 R. 0; App. oo. 
5/ R. 1, Exh. 1, p. 63; App. 38-39. 


a Te 


support Owings' court-martial conviction. (Br., pp. 15-16) As 


discussed in (c.) above, however, it is clear the Board found 
that Owings, although lacking intent "permanently to deprive" 
required for larceny under Article 12l(a)(1), did possess intent 
"temporarily to deprive" within the meaning of Article 121(a)(2). 
Surely therefore, the ruling of the Board of Review on intent 
does not deprive Owings of his constitutional rights. 

e. Owings now for the first time presents the argument 
that his 1958 court-martial conviction for wrongful appropriation 
at a military base in Japan is contrary to the Supreme Court's 
recent decision in O'Callahan v. Parker, 395 U.S. 258 (1969) . 
(Br., pp. 16-17) O'Callahan involved the court-martial of a 
serviceman in Hawaii who committed an attempted rape off his 
military post while on leave. The Court held that the exception 
to the jury trial and indictment guarantees in the Constitution 
for "cases arising in the land and naval forces" does not apply 
to all peacetime offenses committed by members of the armed 
forces, but only to those which are "service connected". The 
Court did not undertake to define the meaning of "service con- 
nected’, but listed a number of factors which indicated that the 
requisite military connection was lacking in that case. Among 
the factors emphasized by the Court (395 U.S. at 273) was that 
the "offenses were committed within our territorial Limits". 

Numerous questions have been raised by the O'Callahan de- 
cision, including the question of retroactivity. That issue is 


| 

now before the Supreme Court in Relford v. Commandant, No. 1250, 
| 
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this Term. See 38 L.W. 3334. However, it is apparent that even 
the broadest application of O'Callahan would not apply to the 
present case -- a court-martial conviction for wrongful appropri- 
ation of Military Payment Certificates from the Non-Commissioned 
Officer's Club on a military base in Japan. The "service-connection" 
of this crime on a military base in Japan is manifest. And ob- 
viously the guarantees of our Constitution of a jury trial and 
indictment would have no application if Owings were to be tried 

in a Japanese court. See United States v. Keaton, 19 USCMA 64 
(1969). 


Accordingly, none of the alleged errors in the court-martial 


constitute "constitutional defects". As we concluded in our 


main brief, Owings' court-martial is therefore not subject to 
collateral review. United States v. Augenblick, Supra. 

4, Owings presents an additional allegation of error at 
pp. 18-19 of his brief, namely that the Correction Board improp- 
erly delegated its decision making power to the Judge Advocate 
General of the Air Force. This contention does not relate to 
the validity of Owings' court-martial. Rather, it simply con- 
cerns the correctness of the procedure employed by the Correction 
Board in itself collaterally reviewing the court-martial. Thus, 
even if plaintiff's allegation of error in the Correction Board 
proceeding is correct, it would entitle him simply to a remand 
to the Correction Board for further proceedings under the correct 


procedure. 


However, no remand is necessary here, because the Correction 
Board has complied with the required procedures. The statute 
authorizing the Correction Boards, 10 U.S.C. 1552, provides that 
"(t]he Secretary of a military department, under procedures 
established by him and approved by the Secretary of Defense, and 
acting through boards of civilians of the executive part of that 
military department, may correct any military record of that de- 
partment when he considers it necessary to correct an error or 
remove an injustice." A proceeding before a Correction Board is 
not an adversary proceeding but is in many respects an investi- 
gative proceeding. Brown v. United States, 396 F. 2d 989, 994-996 
(Ct. Cl., 1968). As noted in Brown and in Wilson v. Secretary, 
417 F. 2d 297 (C.A. 3, 1969), an applicant has no right to a 
hearing; rather, the holding of a hearing is discretionary with 
the Board .2/ When a hearing is held, no one appears toi represent 
the Government. Brown v. United States, supra, 396 F. 2a at 995. 
There is no statutory requirement that the Board consist of law- 
yers, and the Air Force Correction Board here did not in fact have 
any lawyers. The arguments Owings presented to the Correction 
Board, however, were, in the words of plaintiff's counsel, "largely 
legal". ‘See R. 24, Correction Board Transcript, p. 9, App. 216. 
Naturally, the Correction Board could not come to an intelligent 


conclusion on such issues without the advice of legal counsel, 


i.e. the Judge Advocate General. Plaintiff's attorney was advised 


i7 The regulations involved in Wilson and Brown relate to the 


Navy and the Army. The Air Force has comparable regulations at 
"32 C.F.R. 865.1, et seq. 
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at the hearing that the Board would consult the Judge Advocate 
General, and thus had ample notice that such consultation would 
take place. (Id., pp. 9, 33; App. 216, 240) 

The Judge Advocate General's opinion is reported without 
comment in the decision of the Correction Boaral/, and thus is 
fully subject to this Court's examination. For the reasons dis- 
cussed in this brief and our main brief, it is apparent that the 
Judge Advocate General's opinion constitutes a correct statement 
of the law. Accordingly, since the opinion is correct, it was 
not improper for the Correction Board to consider it. In Brown 
v. United States, supra, at 396 F. 2d 995, the Court of Claims, 
summarizing its decision, observed: 

This Court has never held that a board's 
action is arbitrary merely because it re- 
lied on an ex parte statement from the 
Surgeon General. If, however, the state- 
ment was inaccurate and the board relied 
on it, we have declined to uphold the de- 
nial of relief. See, e.g., Hutter v. 


United States, 345 F. 5a 638 531-833, 
T70 Ct. Cl. 517, 524-525 (1965). 


Since the Judge Advocate's opinion here is correct, there was no 


J/ 


error in the Correction Board considering it. 


67 R. o4, correction Board Decision, p. 19; App. 156. 

/ The decision of the Correction Board is reviewed by the Secre- 
tary of the Air Force. In contrast to determinations by the 
Correction Board, the Court of Claims has held consideration of 
ex parte material’ by the Secretary to be impermissible (Proper 
Tv. United States, 154 F. Supp. 317 (Ct. Cl., 1957); Weiss. v. 
United States, 408 F. 2d 416 (Ct. Cl., 1969) ) , since under 10 
T.5.C. 1550 the Secretary must "Tact] through" the Board. 
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Accordingly, we submit that plaintiff has presented nothing 
in his brief to refute the contention of our main brief that 
the district court erred in granting summary judgment in his 
favor. Plaintiff has made no effort to respond to the argument 
in our main vrief that the courts are without jurisdiction col- 
laterally to review his court-martial. Moreover, even if there 
is some jurisdiction collaterally to review his court-martial, 
the Supreme Court in United States v. Augenblick, supra, /has 
held that such jurisdiction is limited to determining whether 
there are any constitutional defects in the court-martial. None of 
the alleged defects in the court-martial here rises to this level. 


The allegation that the Correction Board committed procedural 


error does not, of course, affect the validity of the court- 


martial, and, in any event, is without merit. 


CONCLUSION 
For the foregoing reasons, and those stated in our main 
brief, the judgment of the district court should be reversed. 
Respectfully submitted, : 


WILLIAM D. RUCKELSHAUS, 
Assistant Attorney General, 

THOMAS A. FLANNERY, 
United States Attorney) 

ROBERT V. ZENER, 


ROBERT E. KOPP, 
Attorneys, 
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Washington, DRaCK 20530 
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